AUTHENTICATED
U.S. GOVERNMENT
INFORMATION

GPO

EPA and Department of Justice

and civil liability as provided in 42
U.S.C. 7413.

§1400.11 Limitation on dissemination
to State and local government offi-
cials.

Except as authorized by this part and
by 42 U.S.C. T412(r)(T)(H)(v)(III), Fed-
eral, State, and local government offi-
cials, and qualified researchers are pro-
hibited from disseminating OCA infor-
mation to State and local government
officials. Violation of this provision
subjects the violator to civil liability
as provided in 42 U.S.C. 7413.

§1400.12 Qualified researchers.

The Administrator is authorized to
provide OCA information, including fa-

§1400.13

cility identification, to qualified re-
searchers pursuant to a system devel-
oped and implemented under 42 U.S.C.
7412(r)(7T)(H)(vii), in consultation with
the Attorney General.

§1400.13 Read-only database.

The Administrator is authorized to
establish, pursuant to 42 TU.S.C.
7412(r)(7)(H)(viii), an information tech-
nology system that makes available to
the public off-site consequence analysis
information by means of a central
database under the control of the Fed-
eral government that contains infor-
mation that users may read, but that
provides no means by which an elec-
tronic or mechanical copy of the infor-
mation may be made.
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PART 1500—PURPOSE, POLICY,
AND MANDATE

Sec.

1500.1
1500.2
1500.3
1500.4
1500.5

Purpose.

Policy.

Mandate.

Reducing paperwork.
Reducing delay.
1500.6 Agency authority.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609) and E.O.
11514, Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 55990, Nov. 28, 1978, unless
otherwise noted.

§1500.1 Purpose.

(a) The National Environmental Pol-
icy Act (NEPA) is our basic national
charter for protection of the environ-
ment. It establishes policy, sets goals
(section 101), and provides means (sec-
tion 102) for carrying out the policy.
Section 102(2) contains ‘‘action-forc-
ing”’ provisions to make sure that fed-
eral agencies act according to the let-
ter and spirit of the Act. The regula-
tions that follow implement section
102(2). Their purpose is to tell federal
agencies what they must do to comply
with the procedures and achieve the
goals of the Act. The President, the
federal agencies, and the courts share
responsibility for enforcing the Act so
as to achieve the substantive require-
ments of section 101.

(b) NEPA procedures must insure
that environmental information is
available to public officials and citi-
zens before decisions are made and be-
fore actions are taken. The informa-
tion must be of high quality. Accurate
scientific analysis, expert agency com-
ments, and public scrutiny are essen-
tial to implementing NEPA. Most im-
portant, NEPA documents must con-
centrate on the issues that are truly
significant to the action in question,
rather than amassing needless detail.

(c) Ultimately, of course, it is not
better documents but better decisions
that count. NEPA’s purpose is not to
generate paperwork—even excellent
paperwork—but to foster excellent ac-
tion. The NEPA process is intended to
help public officials make decisions
that are based on understanding of en-

vironmental consequences, and take
actions that protect, restore, and en-
hance the environment. These regula-
tions provide the direction to achieve
this purpose.

§1500.2 Policy.

Federal agencies shall to the fullest
extent possible:

(a) Interpret and administer the poli-
cies, regulations, and public laws of the
United States in accordance with the
policies set forth in the Act and in
these regulations.

(b) Implement procedures to make
the NEPA process more useful to deci-
sionmakers and the public; to reduce
paperwork and the accumulation of ex-
traneous background data; and to em-
phasize real environmental issues and
alternatives. Environmental impact
statements shall be concise, clear, and
to the point, and shall be supported by
evidence that agencies have made the
necessary environmental analyses.

(c) Integrate the requirements of
NEPA with other planning and envi-
ronmental review procedures required
by law or by agency practice so that all
such procedures run concurrently rath-
er than consecutively.

(d) Encourage and facilitate public
involvement in decisions which affect
the quality of the human environment.

(e) Use the NEPA process to identify
and assess the reasonable alternatives
to proposed actions that will avoid or
minimize adverse effects of these ac-
tions upon the quality of the human
environment.

(f) Use all practicable means, con-
sistent with the requirements of the
Act and other essential considerations
of national policy, to restore and en-
hance the quality of the human envi-
ronment and avoid or minimize any
possible adverse effects of their actions
upon the quality of the human environ-
ment.

§1500.3 Mandate.

Parts 1500 through 1508 of this title
provide regulations applicable to and
binding on all Federal agencies for im-
plementing the procedural provisions
of the National Environmental Policy
Act of 1969, as amended (Pub. L. 91-190,
42 U.S.C. 4321 et seq.) (NEPA or the Act)
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except where compliance would be in-
consistent with other statutory re-
quirements. These regulations are
issued pursuant to NEPA, the Environ-
mental Quality Improvement Act of
1970, as amended (42 U.S.C. 4371 et seq.)
section 309 of the Clean Air Act, as
amended (42 U.S.C. 7609) and Executive
Order 11514, Protection and Enhance-
ment of Environmental Quality (March
5, 1970, as amended by Executive Order
11991, May 24, 1977). These regulations,
unlike the predecessor guidelines, are
not confined to sec. 102(2)(C) (environ-
mental impact statements). The regu-
lations apply to the whole of section
102(2). The provisions of the Act and of
these regulations must be read to-
gether as a whole in order to comply
with the spirit and letter of the law. It
is the Council’s intention that judicial
review of agency compliance with
these regulations not occur before an
agency has filed the final environ-
mental impact statement, or has made
a final finding of no significant impact
(when such a finding will result in ac-
tion affecting the environment), or
takes action that will result in irrep-
arable injury. Furthermore, it is the
Council’s intention that any trivial
violation of these regulations not give
rise to any independent cause of ac-
tion.

§1500.4 Reducing paperwork.

Agencies shall reduce excessive pa-
perwork by:

(a) Reducing the length of environ-
mental impact statements (§1502.2(c)),
by means such as setting appropriate
page limits (§§1501.7(b)(1) and 1502.7).

(b) Preparing analytic rather than
encyclopedic environmental impact
statements (§1502.2(a)).

(c) Discussing only briefly issues
other than significant ones (§1502.2(b)).

(d) Writing environmental impact
statements in plain language (§1502.8).

(e) Following a clear format for envi-
ronmental impact statements
(§1502.10).

(f) Emphasizing the portions of the
environmental impact statement that
are useful to decisionmakers and the
public (§§1502.14 and 1502.15) and reduc-
ing emphasis on background material
(§1502.16).

40 CFR Ch. V (7-1-11 Edition)

(g) Using the scoping process, not
only to identify significant environ-
mental issues deserving of study, but
also to deemphasize insignificant
issues, narrowing the scope of the envi-
ronmental impact statement process
accordingly (§1501.7).

(h) Summarizing the environmental
impact statement (§1502.12) and circu-
lating the summary instead of the en-
tire environmental impact statement if
the latter is unusually long (§1502.19).

(i) Using program, policy, or plan en-
vironmental impact statements and
tiering from statements of broad scope
to those of narrower scope, to elimi-
nate repetitive discussions of the same
issues (§§1502.4 and 1502.20).

) Incorporating by
(§1502.21).

(k) Integrating NEPA requirements
with other environmental review and
consultation requirements (§1502.25).

(1) Requiring comments to be as spe-
cific as possible (§1503.3).

(m) Attaching and circulating only
changes to the draft environmental im-
pact statement, rather than rewriting
and circulating the entire statement
when changes are minor (§1503.4(c)).

(n) Eliminating duplication with
State and local procedures, by pro-
viding for joint preparation (§1506.2),
and with other Federal procedures, by
providing that an agency may adopt
appropriate environmental documents
prepared by another agency (§1506.3).

(o) Combining environmental docu-
ments with other documents (§1506.4).

(p) Using categorical exclusions to
define categories of actions which do
not individually or cumulatively have
a significant effect on the human envi-
ronment and which are therefore ex-
empt from requirements to prepare an
environmental impact statement
(§1508.4).

(q) Using a finding of no significant
impact when an action not otherwise
excluded will not have a significant ef-
fect on the human environment and is
therefore exempt from requirements to
prepare an environmental impact
statement (§1508.13).

[43 FR 55990, Nov. 29, 1978; 44 FR 873, Jan. 3,
1979]

§1500.5 Reducing delay.
Agencies shall reduce delay by:

reference

836



Council on Environmental Quality

(a) Integrating the NEPA process
into early planning (§1501.2).

(b) Emphasizing interagency coopera-
tion before the environmental impact
statement is prepared, rather than sub-
mission of adversary comments on a
completed document (§1501.6).

(c) Insuring the swift and fair resolu-
tion of lead agency disputes (§1501.5).

(d) Using the scoping process for an
early identification of what are and
what are not the real issues (§1501.7).

(e) Establishing appropriate time
limits for the environmental impact
statement process (§§1501.7(b)(2) and
1501.8).

(f) Preparing environmental impact
statements early in the ©process
(§1502.5).

(g) Integrating NEPA requirements
with other environmental review and
consultation requirements (§1502.25).

(h) Eliminating duplication with
State and local procedures by pro-
viding for joint preparation (§1506.2)
and with other Federal procedures by
providing that an agency may adopt
appropriate environmental documents
prepared by another agency (§1506.3).

(i) Combining environmental docu-
ments with other documents (§1506.4).

(j) Using accelerated procedures for
proposals for legislation (§1506.8).

(k) Using categorical exclusions to
define categories of actions which do
not individually or cumulatively have
a significant effect on the human envi-
ronment (§1508.4) and which are there-
fore exempt from requirements to pre-
pare an environmental impact state-
ment.

(1) Using a finding of no significant
impact when an action not otherwise
excluded will not have a significant ef-
fect on the human environment
(§1508.13) and is therefore exempt from
requirements to prepare an environ-
mental impact statement.

§1500.6 Agency authority.

Each agency shall interpret the pro-
visions of the Act as a supplement to
its existing authority and as a mandate
to view traditional policies and mis-
sions in the light of the Act’s national
environmental objectives. Agencies
shall review their policies, procedures,
and regulations accordingly and revise
them as necessary to insure full com-

§1501.1

pliance with the purposes and provi-
sions of the Act. The phrase ‘“‘to the
fullest extent possible’ in section 102
means that each agency of the Federal
Government shall comply with that
section unless existing law applicable
to the agency’s operations expressly
prohibits or makes compliance impos-
sible.

PART 1501—NEPA AND AGENCY
PLANNING

Sec.

1501.1 Purpose.

1501.2 Apply NEPA early in the process.

1501.3 When to prepare an environmental
assessment.

1501.4 Whether to prepare an environmental
impact statement.

1501.5 Lead agencies.
1501.6 Cooperating agencies.
1501.7 Scoping.
1501.8 Time limits.
AUTHORITY: NEPA, the Environmental

Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 43171 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609, and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 55992, Nov. 29, 1978, unless
otherwise noted.

§1501.1 Purpose.

The purposes of this part include:

(a) Integrating the NEPA process
into early planning to insure appro-
priate consideration of NEPA’s policies
and to eliminate delay.

(b) Emphasizing cooperative con-
sultation among agencies before the
environmental impact statement is
prepared rather than submission of ad-
versary comments on a completed doc-
ument.

(c) Providing for the swift and fair
resolution of lead agency disputes.

(d) Identifying at an early stage the
significant environmental issues de-
serving of study and deemphasizing in-
significant issues, narrowing the scope
of the environmental impact statement
accordingly.

(e) Providing a mechanism for put-
ting appropriate time limits on the en-
vironmental impact statement process.
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§1501.2 Apply NEPA early in the proc-
ess.

Agencies shall integrate the NEPA
process with other planning at the ear-
liest possible time to insure that plan-
ning and decisions reflect environ-
mental values, to avoid delays later in
the process, and to head off potential
conflicts. Each agency shall:

(a) Comply with the mandate of sec-
tion 102(2)(A) to ‘‘utilize a systematic,
interdisciplinary approach which will
insure the integrated use of the natural
and social sciences and the environ-
mental design arts in planning and in
decisionmaking which may have an im-
pact on man’s environment,’” as speci-
fied by §1507.2.

(b) Identify environmental effects
and values in adequate detail so they
can be compared to economic and tech-
nical analyses. Environmental docu-
ments and appropriate analyses shall
be circulated and reviewed at the same
time as other planning documents.

(c) Study, develop, and describe ap-
propriate alternatives to recommended
courses of action in any proposal which
involves unresolved conflicts con-
cerning alternative uses of available
resources as provided by section
102(2)(E) of the Act.

(d) Provide for cases where actions
are planned by private applicants or
other non-Federal entities before Fed-
eral involvement so that:

(1) Policies or designated staff are
available to advise potential applicants
of studies or other information
foreseeably required for later Federal
action.

(2) The Federal agency consults early
with appropriate State and local agen-
cies and Indian tribes and with inter-
ested private persons and organizations
when its own involvement is reason-
ably foreseeable.

(3) The Federal agency commences
its NEPA process at the earliest pos-
sible time.

§1501.3 When to prepare an environ-
mental assessment.

(a) Agencies shall prepare an environ-
mental assessment (§1508.9) when nec-
essary under the procedures adopted by
individual agencies to supplement
these regulations as described in
§1507.3. An assessment is not necessary

40 CFR Ch. V (7-1-11 Edition)

if the agency has decided to prepare an
environmental impact statement.

(b) Agencies may prepare an environ-
mental assessment on any action at
any time in order to assist agency
planning and decisionmaking.

§1501.4 Whether to prepare an envi-
ronmental impact statement.

In determining whether to prepare an
environmental impact statement the
Federal agency shall:

(a) Determine under its procedures
supplementing these regulations (de-
scribed in §1507.3) whether the proposal
is one which:

(1) Normally requires an environ-
mental impact statement, or

(2) Normally does not require either
an environmental impact statement or
an environmental assessment (categor-
ical exclusion).

(b) If the proposed action is not cov-
ered by paragraph (a) of this section,
prepare an environmental assessment
(§1508.9). The agency shall involve envi-
ronmental agencies, applicants, and
the public, to the extent practicable, in
preparing assessments required by
§1508.9(a)(1).

(c) Based on the environmental as-
sessment make its determination
whether to prepare an environmental
impact statement.

(d) Commence the scoping process
(§1501.7), if the agency will prepare an
environmental impact statement.

(e) Prepare a finding of no significant
impact (§1508.13), if the agency deter-
mines on the basis of the environ-
mental assessment not to prepare a
statement.

(1) The agency shall make the finding
of no significant impact available to
the affected public as specified in
§1506.6.

(2) In certain limited circumstances,
which the agency may cover in its pro-
cedures under §1507.3, the agency shall
make the finding of no significant im-
pact available for public review (in-
cluding State and areawide clearing-
houses) for 30 days before the agency
makes its final determination whether
to prepare an environmental impact
statement and before the action may
begin. The circumstances are:
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(i) The proposed action is, or is close-
ly similar to, one which normally re-
quires the preparation of an environ-
mental impact statement under the
procedures adopted by the agency pur-
suant to §1507.3, or

(ii) The nature of the proposed action
is one without precedent.

§1501.5 Lead agencies.

(a) A lead agency shall supervise the
preparation of an environmental im-
pact statement if more than one Fed-
eral agency either:

(1) Proposes or is involved in the
same action; or

(2) Is involved in a group of actions
directly related to each other because
of their functional interdependence or
geographical proximity.

(b) Federal, State, or local agencies,
including at least one Federal agency,
may act as joint lead agencies to pre-
pare an environmental impact state-
ment (§1506.2).

(c) If an action falls within the provi-
sions of paragraph (a) of this section
the potential lead agencies shall deter-
mine by letter or memorandum which
agency shall be the lead agency and
which shall be cooperating agencies.
The agencies shall resolve the lead
agency question so as not to cause
delay. If there is disagreement among
the agencies, the following factors
(which are listed in order of descending
importance) shall determine lead agen-
cy designation:

(1) Magnitude of agency’s involve-
ment.

(2) Project approval/disapproval au-
thority.

(3) Expertise concerning the action’s
environmental effects.

(4) Duration of agency’s involvement.

(6) Sequence of agency’s involve-
ment.

(d) Any Federal agency, or any State
or local agency or private person sub-
stantially affected by the absence of
lead agency designation, may make a
written request to the potential lead
agencies that a lead agency be des-
ignated.

(e) If Federal agencies are unable to
agree on which agency will be the lead
agency or if the procedure described in
paragraph (c) of this section has not re-
sulted within 45 days in a lead agency

§1501.6

designation, any of the agencies or per-
sons concerned may file a request with
the Council asking it to determine
which Federal agency shall be the lead
agency.

A copy of the request shall be trans-
mitted to each potential lead agency.
The request shall consist of:

(1) A precise description of the nature
and extent of the proposed action.

(2) A detailed statement of why each
potential lead agency should or should
not be the lead agency under the cri-
teria specified in paragraph (c) of this
section.

(f) A response may be filed by any po-
tential lead agency concerned within 20
days after a request is filed with the
Council. The Council shall determine
as soon as possible but not later than
20 days after receiving the request and
all responses to it which Federal agen-
cy shall be the lead agency and which
other Federal agencies shall be cooper-
ating agencies.

[43 FR 55992, Nov. 29, 1978; 44 FR 873, Jan. 3,
1979]

§1501.6 Cooperating agencies.

The purpose of this section is to em-
phasize agency cooperation early in the
NEPA process. Upon request of the lead
agency, any other Federal agency
which has jurisdiction by law shall be a
cooperating agency. In addition any
other Federal agency which has special
expertise with respect to any environ-
mental issue, which should be ad-
dressed in the statement may be a co-
operating agency upon request of the
lead agency. An agency may request
the lead agency to designate it a co-
operating agency.

(a) The lead agency shall:

(1) Request the participation of each
cooperating agency in the NEPA proc-
ess at the earliest possible time.

(2) Use the environmental analysis
and proposals of cooperating agencies
with jurisdiction by law or special ex-
pertise, to the maximum extent pos-
sible consistent with its responsibility
as lead agency.

(3) Meet with a cooperating agency at
the latter’s request.

(b) Each cooperating agency shall:

(1) Participate in the NEPA process
at the earliest possible time.
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(2) Participate in the scoping process
(described below in §1501.7).

(3) Assume on request of the lead
agency responsibility for developing in-
formation and preparing environ-
mental analyses including portions of
the environmental impact statement
concerning which the cooperating
agency has special expertise.

(4) Make available staff support at
the lead agency’s request to enhance
the latter’s interdisciplinary capa-
bility.

(5) Normally use its own funds. The
lead agency shall, to the extent avail-
able funds permit, fund those major ac-
tivities or analyses it requests from co-
operating agencies. Potential lead
agencies shall include such funding re-
quirements in their budget requests.

(c) A cooperating agency may in re-
sponse to a lead agency’s request for
assistance in preparing the environ-
mental impact statement (described in
paragraph (b)(3), (4), or (b) of this sec-
tion) reply that other program com-
mitments preclude any involvement or
the degree of involvement requested in
the action that is the subject of the en-
vironmental impact statement. A copy
of this reply shall be submitted to the
Council.

§1501.7 Scoping.

There shall be an early and open
process for determining the scope of
issues to be addressed and for identi-
fying the significant issues related to a
proposed action. This process shall be
termed scoping. As soon as practicable
after its decision to prepare an envi-
ronmental impact statement and be-
fore the scoping process the lead agen-
cy shall publish a notice of intent
(§1508.22) in the FEDERAL REGISTER eX-
cept as provided in §1507.3(e).

(a) As part of the scoping process the
lead agency shall:

(1) Invite the participation of af-
fected Federal, State, and local agen-
cies, any affected Indian tribe, the pro-
ponent of the action, and other inter-
ested persons (including those who
might not be in accord with the action
on environmental grounds), unless
there is a limited exception under
§1507.3(c). An agency may give notice
in accordance with §1506.6.
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(2) Determine the scope (§1508.25) and
the significant issues to be analyzed in
depth in the environmental impact
statement.

(3) Identify and eliminate from de-
tailed study the issues which are not
significant or which have been covered
by prior environmental review
(§1506.3), narrowing the discussion of
these issues in the statement to a brief
presentation of why they will not have
a significant effect on the human envi-
ronment or providing a reference to
their coverage elsewhere.

(4) Allocate assignments for prepara-
tion of the environmental impact
statement among the lead and cooper-
ating agencies, with the lead agency
retaining responsibility for the state-
ment.

(5) Indicate any public environmental
assessments and other environmental
impact statements which are being or
will be prepared that are related to but
are not part of the scope of the impact
statement under consideration.

(6) Identify other environmental re-
view and consultation requirements so
the lead and cooperating agencies may
prepare other required analyses and
studies concurrently with, and inte-
grated with, the environmental impact
statement as provided in §1502.25.

(7) Indicate the relationship between
the timing of the preparation of envi-
ronmental analyses and the agency’s
tentative planning and decisionmaking
schedule.

(b) As part of the scoping process the
lead agency may:

(1) Set page limits on environmental
documents (§1502.7).

(2) Set time limits (§1501.8).

(3) Adopt procedures under §1507.3 to
combine its environmental assessment
process with its scoping process.

(4) Hold an early scoping meeting or
meetings which may be integrated with
any other early planning meeting the
agency has. Such a scoping meeting
will often be appropriate when the im-
pacts of a particular action are con-
fined to specific sites.

(c) An agency shall revise the deter-
minations made under paragraphs (a)
and (b) of this section if substantial
changes are made later in the proposed
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action, or if significant new cir-
cumstances or information arise which
bear on the proposal or its impacts.

§1501.8 Time limits.

Although the Council has decided
that prescribed universal time limits
for the entire NEPA process are too in-
flexible, Federal agencies are encour-
aged to set time limits appropriate to
individual actions (consistent with the
time intervals required by §1506.10).
When multiple agencies are involved
the reference to agency below means
lead agency.

(a) The agency shall set time limits
if an applicant for the proposed action
requests them: Provided, That the lim-
its are consistent with the purposes of
NEPA and other essential consider-
ations of national policy.

(b) The agency may:

(1) Consider the following factors in
determining time limits:

(i) Potential for environmental harm.

(ii) Size of the proposed action.

(iii) State of the art of analytic tech-
niques.

(iv) Degree of public need for the pro-
posed action, including the con-
sequences of delay.

(v) Number of persons and agencies
affected.

(vi) Degree to which relevant infor-
mation is known and if not known the
time required for obtaining it.

(vii) Degree to which the action is
controversial.

(viii) Other time limits imposed on
the agency by law, regulations, or ex-
ecutive order.

(2) Set overall time limits or limits
for each constituent part of the NEPA
process, which may include:

(i) Decision on whether to prepare an
environmental impact statement (Gf
not already decided).

(ii) Determination of the scope of the
environmental impact statement.

(iii) Preparation of the draft environ-
mental impact statement.

(iv) Review of any comments on the
draft environmental impact statement
from the public and agencies.

(v) Preparation of the final environ-
mental impact statement.

(vi) Review of any comments on the
final environmental impact statement.

§1502.1

(vii) Decision on the action based in
part on the environmental impact
statement.

(3) Designate a person (such as the
project manager or a person in the
agency’s office with NEPA responsibil-
ities) to expedite the NEPA process.

(c) State or local agencies or mem-
bers of the public may request a Fed-
eral Agency to set time limits.

PART 1502—ENVIRONMENTAL
IMPACT STATEMENT

Sec.

1502.1 Purpose.

1502.2 Implementation.

1502.3 Statutory requirements for state-
ments.

1502.4 Major Federal actions requiring the
preparation of environmental impact
statements.

1502.5 Timing.

1502.6 Interdisciplinary preparation.

1502.7 Page limits.

1502.8 Writing.

15602.9 Draft, final, and supplemental state-
ments.

1502.10 Recommended format.

1502.11 Cover sheet.

1502.12 Summary.

1502.13 Purpose and need.

1502.14 Alternatives including the proposed
action.

1502.15 Affected environment.

1502.16 Environmental consequences.

1502.17 List of preparers.

1502.18 Appendix.

1502.19 Circulation of the environmental im-
pact statement.

1502.20 Tiering.

1502.21 Incorporation by reference.

1502.22 Incomplete or unavailable informa-
tion.

1502.23 Cost-benefit analysis.

1502.24 Methodology and scientific accu-
racy.

1502.25 Environmental review and consulta-
tion requirements.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 55994, Nov. 29, 1978, unless
otherwise noted.

§1502.1 Purpose.

The primary purpose of an environ-
mental impact statement is to serve as
an action-forcing device to insure that
the policies and goals defined in the
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Act are infused into the ongoing pro-
grams and actions of the Federal Gov-
ernment. It shall provide full and fair
discussion of significant environmental
impacts and shall inform decision-
makers and the public of the reason-
able alternatives which would avoid or
minimize adverse impacts or enhance
the quality of the human environment.
Agencies shall focus on significant en-
vironmental issues and alternatives
and shall reduce paperwork and the ac-
cumulation of extraneous background
data. Statements shall be concise,
clear, and to the point, and shall be
supported by evidence that the agency
has made the necessary environmental
analyses. An environmental impact
statement is more than a disclosure
document. It shall be used by Federal
officials in conjunction with other rel-
evant material to plan actions and
make decisions.

§1502.2 Implementation.

To achieve the purposes set forth in
§1502.1 agencies shall prepare environ-
mental impact statements in the fol-
lowing manner:

(a) Environmental impact statements
shall be analytic rather than encyclo-
pedic.

(b) Impacts shall be discussed in pro-
portion to their significance. There
shall be only brief discussion of other
than significant issues. As in a finding
of no significant impact, there should
be only enough discussion to show why
more study is not warranted.

(c) Environmental impact statements
shall be kept concise and shall be no
longer than absolutely necessary to
comply with NEPA and with these reg-
ulations. Length should vary first with
potential environmental problems and
then with project size.

(d) Environmental impact statements
shall state how alternatives considered
in it and decisions based on it will or
will not achieve the requirements of
sections 101 and 102(1) of the Act and
other environmental laws and policies.

(e) The range of alternatives dis-
cussed in environmental impact state-
ments shall encompass those to be con-
sidered by the ultimate agency deci-
sionmaker.

(f) Agencies shall not commit re-
sources prejudicing selection of alter-
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natives before making a final decision
(§1506.1).

(g) Environmental impact statements
shall serve as the means of assessing
the environmental impact of proposed
agency actions, rather than justifying
decisions already made.

§1502.3 Statutory
statements.

As required by sec. 102(2)(C) of NEPA
environmental impact statements
(§1508.11) are to be included in every
recommendation or report.

On proposals (§1508.23).

For legislation and (§1508.17).

Other major Federal
(§1508.18).

Significantly (§1508.27).

Affecting (§§1508.3, 1508.8).

The quality of the human environ-
ment (§1508.14).

requirements for

actions

§1502.4 Major Federal actions requir-
ing the preparation of environ-
mental impact statements.

(a) Agencies shall make sure the pro-
posal which is the subject of an envi-
ronmental impact statement is prop-
erly defined. Agencies shall use the cri-
teria for scope (§1508.25) to determine
which proposal(s) shall be the subject
of a particular statement. Proposals or
parts of proposals which are related to
each other closely enough to be, in ef-
fect, a single course of action shall be
evaluated in a single impact state-
ment.

(b) Environmental impact statements
may be prepared, and are sometimes
required, for broad Federal actions
such as the adoption of new agency
programs or regulations (§1508.18).
Agencies shall prepare statements on
broad actions so that they are relevant
to policy and are timed to coincide
with meaningful points in agency plan-
ning and decisionmaking.

(c) When preparing statements on
broad actions (including proposals by
more than one agency), agencies may
find it useful to evaluate the pro-
posal(s) in one of the following ways:

(1) Geographically, including actions
occurring in the same general location,
such as body of water, region, or met-
ropolitan area.

(2) Generically, including actions
which have relevant similarities, such
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as common timing, impacts, alter-
natives, methods of implementation,
media, or subject matter.

(3) By stage of technological develop-
ment including federal or federally as-
sisted research, development or dem-
onstration programs for new tech-
nologies which, if applied, could sig-
nificantly affect the quality of the
human environment. Statements shall
be prepared on such programs and shall
be available before the program has
reached a stage of investment or com-
mitment to implementation likely to
determine subsequent development or
restrict later alternatives.

(d) Agencies shall as appropriate em-
ploy scoping (§1501.7), tiering (§1502.20),
and other methods listed in §§1500.4
and 1500.5 to relate broad and narrow
actions and to avoid duplication and
delay.

§1502.5 Timing.

An agency shall commence prepara-
tion of an environmental impact state-
ment as close as possible to the time
the agency is developing or is pre-
sented with a proposal (§1508.23) so
that preparation can be completed in
time for the final statement to be in-
cluded in any recommendation or re-
port on the proposal. The statement
shall be prepared early enough so that
it can serve practically as an impor-
tant contribution to the decision-
making process and will not be used to
rationalize or justify decisions already
made (§§1500.2(c), 1501.2, and 1502.2). For
instance:

(a) For projects directly undertaken
by Federal agencies the environmental
impact statement shall be prepared at
the feasibility analysis (go-no go) stage
and may be supplemented at a later
stage if necessary.

(b) For applications to the agency ap-
propriate environmental assessments
or statements shall be commenced no
later than immediately after the appli-
cation is received. Federal agencies are
encouraged to begin preparation of
such assessments or statements ear-
lier, preferably jointly with applicable
State or local agencies.

(c) For adjudication, the final envi-
ronmental impact statement shall nor-
mally precede the final staff rec-
ommendation and that portion of the

§1502.9

public hearing related to the impact
study. In appropriate circumstances
the statement may follow preliminary
hearings designed to gather informa-
tion for use in the statements.

(d) For informal rulemaking the
draft environmental impact statement
shall normally accompany the pro-
posed rule.

§1502.6 Interdisciplinary preparation.

Environmental impact statements
shall be prepared using an inter-dis-
ciplinary approach which will insure
the integrated use of the natural and
social sciences and the environmental
design arts (section 102(2)(A) of the
Act). The disciplines of the preparers
shall be appropriate to the scope and
issues identified in the scoping process
(§1501.7).

§1502.7 Page limits.

The text of final environmental im-
pact statements (e.g., paragraphs (d)
through (g) of §1502.10) shall normally
be less than 150 pages and for proposals
of unusual scope or complexity shall
normally be less than 300 pages.

§1502.8 Writing.

Environmental impact statements
shall be written in plain language and
may use appropriate graphics so that
decisionmakers and the public can
readily understand them. Agencies
should employ writers of clear prose or
editors to write, review, or edit state-
ments, which will be based upon the
analysis and supporting data from the
natural and social sciences and the en-
vironmental design arts.

§1502.9 Draft, final, and supplemental
statements.

Except for proposals for legislation
as provided in §1506.8 environmental
impact statements shall be prepared in
two stages and may be supplemented.

(a) Draft environmental impact
statements shall be prepared in accord-
ance with the scope decided upon in the
scoping process. The lead agency shall
work with the cooperating agencies
and shall obtain comments as required
in part 1503 of this chapter. The draft
statement must fulfill and satisfy to
the fullest extent possible the require-
ments established for final statements
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in section 102(2)(C) of the Act. If a draft
statement is so inadequate as to pre-
clude meaningful analysis, the agency
shall prepare and circulate a revised
draft of the appropriate portion. The
agency shall make every effort to dis-
close and discuss at appropriate points
in the draft statement all major points
of view on the environmental impacts
of the alternatives including the pro-
posed action.

(b) Final environmental impact
statements shall respond to comments
as required in part 1503 of this chapter.
The agency shall discuss at appropriate
points in the final statement any re-
sponsible opposing view which was not
adequately discussed in the draft state-
ment and shall indicate the agency’s
response to the issues raised.

(c) Agencies:

(1) Shall prepare supplements to ei-
ther draft or final environmental im-
pact statements if:

(i) The agency makes substantial
changes in the proposed action that are
relevant to environmental concerns; or

(ii) There are significant new cir-
cumstances or information relevant to
environmental concerns and bearing on
the proposed action or its impacts.

(2) May also prepare supplements
when the agency determines that the
purposes of the Act will be furthered by
doing so.

(3) Shall adopt procedures for intro-
ducing a supplement into its formal ad-
ministrative record, if such a record
exists.

(4) Shall prepare, circulate, and file a
supplement to a statement in the same
fashion (exclusive of scoping) as a draft
and final statement unless alternative
procedures are approved by the Coun-
cil.

§1502.10 Recommended format.

Agencies shall use a format for envi-
ronmental impact statements which
will encourage good analysis and clear
presentation of the alternatives includ-
ing the proposed action. The following
standard format for environmental im-
pact statements should be followed un-
less the agency determines that there
is a compelling reason to do otherwise:

(a) Cover sheet.

(b) Summary.

(c) Table of contents.

40 CFR Ch. V (7-1-11 Edition)

(d) Purpose of and need for action.

(e) Alternatives including proposed
action (sections 102(2)(C)(iii) and
102(2)(E) of the Act).

(f) Affected environment.

(g) Environmental consequences (es-
pecially sections 102(2)(C)({1), (ii), (iv),
and (v) of the Act).

(h) List of preparers.

(i) List of Agencies, Organizations,
and persons to whom copies of the
statement are sent.

(j) Index.

(k) Appendices (if any).

If a different format is used, it shall in-
clude paragraphs (a), (b), (c), (h), @),
and (j), of this section and shall include
the substance of paragraphs (d), (e), (f),
(g), and (k) of this section, as further
described in §§1502.11 through 1502.18, in
any appropriate format.

§1502.11 Cover sheet.

The cover sheet shall not exceed one
page. It shall include:

(a) A list of the responsible agencies
including the lead agency and any co-
operating agencies.

(b) The title of the proposed action
that is the subject of the statement
(and if appropriate the titles of related
cooperating agency actions), together
with the State(s) and county(ies) (or
other jurisdiction if applicable) where
the action is located.

(c) The name, address, and telephone
number of the person at the agency
who can supply further information.

(d) A designation of the statement as
a draft, final, or draft or final supple-
ment.

(e) A one paragraph abstract of the
statement.

(f) The date by which comments must
be received (computed in cooperation
with EPA under §1506.10).

The information required by this sec-
tion may be entered on Standard Form
424 (in items 4, 6, 7, 10, and 18).

§1502.12 Summary.

Each environmental impact state-
ment shall contain a summary which
adequately and accurately summarizes
the statement. The summary shall
stress the major conclusions, areas of
controversy (including issues raised by
agencies and the public), and the issues
to be resolved (including the choice
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among alternatives). The summary will
normally not exceed 15 pages.

§1502.13 Purpose and need.

The statement shall briefly specify
the underlying purpose and need to
which the agency is responding in pro-
posing the alternatives including the
proposed action.

§1502.14 Alternatives
proposed action.

This section is the heart of the envi-
ronmental impact statement. Based on
the information and analysis presented
in the sections on the Affected Envi-
ronment (§1502.15) and the Environ-
mental Consequences (§1502.16), it
should present the environmental im-
pacts of the proposal and the alter-
natives in comparative form, thus
sharply defining the issues and pro-
viding a clear basis for choice among
options by the decisionmaker and the
public. In this section agencies shall:

(a) Rigorously explore and objec-
tively evaluate all reasonable alter-
natives, and for alternatives which
were eliminated from detailed study,
briefly discuss the reasons for their
having been eliminated.

(b) Devote substantial treatment to
each alternative considered in detail
including the proposed action so that
reviewers may evaluate their compara-
tive merits.

(c) Include reasonable alternatives
not within the jurisdiction of the lead
agency.

(d) Include the alternative of no ac-
tion.

(e) Identify the agency’s preferred al-
ternative or alternatives, if one or
more exists, in the draft statement and
identify such alternative in the final
statement unless another law prohibits
the expression of such a preference.

(f) Include appropriate mitigation
measures not already included in the
proposed action or alternatives.

including the

§1502.15 Affected environment.

The environmental impact statement
shall succinctly describe the environ-
ment of the area(s) to be affected or
created by the alternatives under con-
sideration. The descriptions shall be no
longer than is necessary to understand
the effects of the alternatives. Data

§1502.16

and analyses in a statement shall be
commensurate with the importance of
the impact, with less important mate-
rial summarized, consolidated, or sim-
ply referenced. Agencies shall avoid
useless bulk in statements and shall
concentrate effort and attention on im-
portant issues. Verbose descriptions of
the affected environment are them-
selves no measure of the adequacy of
an environmental impact statement.

§1502.16 Environmental consequences.

This section forms the scientific and
analytic basis for the comparisons
under §1502.14. It shall consolidate the
discussions of those elements required
by sections 102(2)(C)(1), (ii), (iv), and (V)
of NEPA which are within the scope of
the statement and as much of section
102(2)(C)(iii) as is necessary to support
the comparisons. The discussion will
include the environmental impacts of
the alternatives including the proposed
action, any adverse environmental ef-
fects which cannot be avoided should
the proposal be implemented, the rela-
tionship between short-term uses of
man’s environment and the mainte-
nance and enhancement of long-term
productivity, and any irreversible or ir-
retrievable commitments of resources
which would be involved in the pro-
posal should it be implemented. This
section should not duplicate discus-
sions in §1502.14. It shall include dis-
cussions of:

(a) Direct effects and their signifi-
cance (§1508.8).

(b) Indirect effects and their signifi-
cance (§1508.8).

(c) Possible conflicts between the
proposed action and the objectives of
Federal, regional, State, and local (and
in the case of a reservation, Indian
tribe) land use plans, policies and con-
trols for the area concerned. (See
§1506.2(d).)

(d) The environmental effects of al-
ternatives including the proposed ac-
tion. The comparisons under §1502.14
will be based on this discussion.

(e) Energy requirements and con-
servation potential of various alter-
natives and mitigation measures.

(f) Natural or depletable resource re-
quirements and conservation potential
of various alternatives and mitigation
measures.
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(g) Urban quality, historic and cul-
tural resources, and the design of the
built environment, including the reuse
and conservation potential of various
alternatives and mitigation measures.

(h) Means to mitigate adverse envi-
ronmental impacts (if not fully covered
under §1502.14(f)).

[43 FR 55994, Nov. 29, 1978; 44 FR 873, Jan. 3,
1979]

§1502.17 List of preparers.

The environmental impact statement
shall list the names, together with
their qualifications (expertise, experi-
ence, professional disciplines), of the
persons who were primarily responsible
for preparing the environmental im-
pact statement or significant back-
ground papers, including basic compo-
nents of the statement (§§1502.6 and
1502.8). Where possible the persons who
are responsible for a particular anal-
ysis, including analyses in background
papers, shall be identified. Normally
the list will not exceed two pages.

§1502.18 Appendix.

If an agency prepares an appendix to
an environmental impact statement
the appendix shall:

(a) Consist of material prepared in
connection with an environmental im-
pact statement (as distinct from mate-
rial which is not so prepared and which
is incorporated by reference (§1502.21)).

(b) Normally consist of material
which substantiates any analysis fun-
damental to the impact statement.

(c) Normally be analytic and relevant
to the decision to be made.

(d) Be circulated with the environ-
mental impact statement or be readily
available on request.

§1502.19 Circulation of the environ-
mental impact statement.

Agencies shall circulate the entire
draft and final environmental impact
statements except for certain appen-
dices as provided in §1502.18(d) and un-
changed statements as provided in
§1503.4(c). However, if the statement is
unusually long, the agency may cir-
culate the summary instead, except
that the entire statement shall be fur-
nished to:

(a) Any Federal agency which has ju-
risdiction by law or special expertise
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with respect to any environmental im-
pact involved and any appropriate Fed-
eral, State or local agency authorized
to develop and enforce environmental
standards.

(b) The applicant, if any.

(c) Any person, organization, or agen-
cy requesting the entire environmental
impact statement.

(d) In the case of a final environ-
mental impact statement any person,
organization, or agency which sub-
mitted substantive comments on the
draft.

If the agency circulates the summary
and thereafter receives a timely re-
quest for the entire statement and for
additional time to comment, the time
for that requestor only shall be ex-
tended by at least 15 days beyond the
minimum period.

§1502.20 Tiering.

Agencies are encouraged to tier their
environmental impact statements to
eliminate repetitive discussions of the
same issues and to focus on the actual
issues ripe for decision at each level of
environmental review (§1508.28). When-
ever a broad environmental impact
statement has been prepared (such as a
program or policy statement) and a
subsequent statement or environ-
mental assessment is then prepared on
an action included within the entire
program or policy (such as a site spe-
cific action) the subsequent statement
or environmental assessment need only
summarize the issues discussed in the
broader statement and incorporate dis-
cussions from the broader statement
by reference and shall concentrate on
the issues specific to the subsequent
action. The subsequent document shall
state where the earlier document is
available. Tiering may also be appro-
priate for different stages of actions.
(Section 1508.28).

§1502.21 Incorporation by reference.

Agencies shall incorporate material
into an environmental impact state-
ment by reference when the effect will
be to cut down on bulk without imped-
ing agency and public review of the ac-
tion. The incorporated material shall
be cited in the statement and its con-
tent briefly described. No material
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may be incorporated by reference un-
less it is reasonably available for in-
spection by potentially interested per-
sons within the time allowed for com-
ment. Material based on proprietary
data which is itself not available for re-
view and comment shall not be incor-
porated by reference.

§1502.22 Incomplete or unavailable in-
formation.

When an agency is evaluating reason-
ably foreseeable significant adverse ef-
fects on the human environment in an
environmental impact statement and
there is incomplete or unavailable in-
formation, the agency shall always
make clear that such information is
lacking.

(a) If the incomplete information rel-
evant to reasonably foreseeable signifi-
cant adverse impacts is essential to a
reasoned choice among alternatives
and the overall costs of obtaining it are
not exorbitant, the agency shall in-
clude the information in the environ-
mental impact statement.

(b) If the information relevant to rea-
sonably foreseeable significant adverse
impacts cannot be obtained because
the overall costs of obtaining it are ex-
orbitant or the means to obtain it are
not known, the agency shall include
within the environmental impact
statement:

(1) A statement that such informa-
tion is incomplete or unavailable; (2) a
statement of the relevance of the in-
complete or unavailable information to
evaluating reasonably foreseeable sig-
nificant adverse impacts on the human
environment; (3) a summary of existing
credible scientific evidence which is
relevant to evaluating the reasonably
foreseeable significant adverse impacts
on the human environment, and (4) the
agency’s evaluation of such impacts
based upon theoretical approaches or
research methods generally accepted in
the scientific community. For the pur-
poses of this section, ‘‘reasonably fore-
seeable” includes impacts which have
catastrophic consequences, even if
their probability of occurrence is low,
provided that the analysis of the im-
pacts is supported by credible scientific
evidence, is not based on pure conjec-
ture, and is within the rule of reason.

§1502.24

(c) The amended regulation will be
applicable to all environmental impact
statements for which a Notice of Intent
(40 CFR 1508.22) is published in the FED-
ERAL REGISTER on or after May 27, 1986.
For environmental impact statements
in progress, agencies may choose to
comply with the requirements of either
the original or amended regulation.

[61 FR 15625, Apr. 25, 1986]

§1502.23 Cost-benefit analysis.

If a cost-benefit analysis relevant to
the choice among environmentally dif-
ferent alternatives is being considered
for the proposed action, it shall be in-
corporated by reference or appended to
the statement as an aid in evaluating
the environmental consequences. To
assess the adequacy of compliance with
section 102(2)(B) of the Act the state-
ment shall, when a cost-benefit anal-
ysis is prepared, discuss the relation-
ship between that analysis and any
analyses of unquantified environ-
mental impacts, values, and amenities.
For purposes of complying with the
Act, the weighing of the merits and
drawbacks of the various alternatives
need not be displayed in a monetary
cost-benefit analysis and should not be
when there are important qualitative
considerations. In any event, an envi-
ronmental impact statement should at
least indicate those considerations, in-
cluding factors not related to environ-
mental quality, which are likely to be
relevant and important to a decision.

§1502.24 Methodology and scientific
accuracy.

Agencies shall insure the professional
integrity, including scientific integ-
rity, of the discussions and analyses in
environmental impact statements.
They shall identify any methodologies
used and shall make explicit reference
by footnote to the scientific and other
sources relied upon for conclusions in
the statement. An agency may place
discussion of methodology in an appen-
dix.
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§1502.25 Environmental review and
consultation requirements.

(a) To the fullest extent possible,
agencies shall prepare draft environ-
mental impact statements concur-
rently with and integrated with envi-
ronmental impact analyses and related
surveys and studies required by the
Fish and Wildlife Coordination Act (16
U.S.C. 661 et seq.), the National Historic
Preservation Act of 1966 (16 U.S.C. 470
et seq.), the Endangered Species Act of
1973 (16 U.S.C. 15631 et seq.), and other
environmental review laws and execu-
tive orders.

(b) The draft environmental impact
statement shall list all Federal per-
mits, licenses, and other entitlements
which must be obtained in imple-
menting the proposal. If it is uncertain
whether a Federal permit, license, or
other entitlement is necessary, the
draft environmental impact statement
shall so indicate.

PART 1503—COMMENTING

Sec.

1503.1
1503.2
1503.3

Inviting comments.
Duty to comment.
Specificity of comments.
1503.4 Response to comments.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 55997, Nov. 29, 1978, unless
otherwise noted.

§1503.1 Inviting comments.

(a) After preparing a draft environ-
mental impact statement and before
preparing a final environmental impact
statement the agency shall:

(1) Obtain the comments of any Fed-
eral agency which has jurisdiction by
law or special expertise with respect to
any environmental impact involved or
which is authorized to develop and en-
force environmental standards.

(2) Request the comments of:

(i) Appropriate State and local agen-
cies which are authorized to develop
and enforce environmental standards;

(ii) Indian tribes, when the effects
may be on a reservation; and
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(iii) Any agency which has requested
that it receive statements on actions of
the kind proposed.

Office of Management and Budget Cir-
cular A-95 (Revised), through its sys-
tem of clearinghouses, provides a
means of securing the views of State
and local environmental agencies. The
clearinghouses may be used, by mutual
agreement of the lead agency and the
clearinghouse, for securing State and
local reviews of the draft environ-
mental impact statements.

(3) Request comments from the appli-
cant, if any.

(4) Request comments from the pub-
lic, affirmatively soliciting comments
from those persons or organizations
who may be interested or affected.

(b) An agency may request comments
on a final environmental impact state-
ment before the decision is finally
made. In any case other agencies or
persons may make comments before
the final decision unless a different
time is provided under §1506.10.

§1503.2 Duty to comment.

Federal agencies with jurisdiction by
law or special expertise with respect to
any environmental impact involved
and agencies which are authorized to
develop and enforce environmental
standards shall comment on state-
ments within their jurisdiction, exper-
tise, or authority. Agencies shall com-
ment within the time period specified
for comment in §1506.10. A Federal
agency may reply that it has no com-
ment. If a cooperating agency is satis-
fied that its views are adequately re-
flected in the environmental impact
statement, it should reply that it has
no comment.

§1503.3 Specificity of comments.

(a) Comments on an environmental
impact statement or on a proposed ac-
tion shall be as specific as possible and
may address either the adequacy of the
statement or the merits of the alter-
natives discussed or both.

(b) When a commenting agency criti-
cizes a lead agency’s predictive meth-
odology, the commenting agency
should describe the alternative meth-
odology which it prefers and why.
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(c) A cooperating agency shall speci-
fy in its comments whether it needs ad-
ditional information to fulfill other ap-
plicable environmental reviews or con-
sultation requirements and what infor-
mation it needs. In particular, it shall
specify any additional information it
needs to comment adequately on the
draft statement’s analysis of signifi-
cant site-specific effects associated
with the granting or approving by that
cooperating agency of necessary Fed-
eral permits, licenses, or entitlements.

(d) When a cooperating agency with
jurisdiction by law objects to or ex-
presses reservations about the proposal
on grounds of environmental impacts,
the agency expressing the objection or
reservation shall specify the mitiga-
tion measures it considers necessary to
allow the agency to grant or approve
applicable permit, license, or related
requirements or concurrences.

§1503.4 Response to comments.

(a) An agency preparing a final envi-
ronmental impact statement shall as-
sess and consider comments both indi-
vidually and collectively, and shall re-
spond by one or more of the means list-
ed below, stating its response in the
final statement. Possible responses are
to:

(1) Modify alternatives including the
proposed action.

(2) Develop and evaluate alternatives
not previously given serious consider-
ation by the agency.

(3) Supplement, improve, or modify
its analyses.

(4) Make factual corrections.

(5) Explain why the comments do not
warrant further agency response, cit-
ing the sources, authorities, or reasons
which support the agency’s position
and, if appropriate, indicate those cir-
cumstances which would trigger agen-
cy reappraisal or further response.

(b) All substantive comments re-
ceived on the draft statement (or sum-
maries thereof where the response has
been exceptionally voluminous), should
be attached to the final statement
whether or not the comment is thought
to merit individual discussion by the
agency in the text of the statement.

(c) If changes in response to com-
ments are minor and are confined to
the responses described in paragraphs

§1504.1

(a)(4) and (5) of this section, agencies
may write them on errata sheets and
attach them to the statement instead
of rewriting the draft statement. In
such cases only the comments, the re-
sponses, and the changes and not the
final statement need be circulated
(§1502.19). The entire document with a
new cover sheet shall be filed as the
final statement (§1506.9).

PART 1504—PREDECISION REFER-
RALS TO THE COUNCIL OF PRO-
POSED FEDERAL ACTIONS DETER-
MINED TO BE ENVIRONMENTALLY
UNSATISFACTORY

Sec.

1504.1 Purpose.

1504.2 Criteria for referral.

1504.3 Procedure for referrals and response.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

§1504.1 Purpose.

(a) This part establishes procedures
for referring to the Council Federal
interagency disagreements concerning
proposed major Federal actions that
might cause unsatisfactory environ-
mental effects. It provides means for
early resolution of such disagreements.

(b) Under section 309 of the Clean Air
Act (42 U.S.C. 7609), the Administrator
of the Environmental Protection Agen-
cy is directed to review and comment
publicly on the environmental impacts
of Federal activities, including actions
for which environmental impact state-
ments are prepared. If after this review
the Administrator determines that the
matter is ‘‘unsatisfactory from the
standpoint of public health or welfare
or environmental quality,”” section 309
directs that the matter be referred to
the Council (hereafter ‘‘environmental
referrals’’).

(c) Under section 102(2)(C) of the Act
other Federal agencies may make simi-
lar reviews of environmental impact
statements, including judgments on
the acceptability of anticipated envi-
ronmental impacts. These reviews
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must be made available to the Presi-
dent, the Council and the public.

[43 FR 55998, Nov. 29, 1978]

§1504.2 Criteria for referral.

Environmental referrals should be
made to the Council only after con-
certed, timely (as early as possible in
the process), but unsuccessful attempts
to resolve differences with the lead
agency. In determining what environ-
mental objections to the matter are ap-
propriate to refer to the Council, an
agency should weigh potential adverse
environmental impacts, considering:

(a) Possible violation of national en-
vironmental standards or policies.

(b) Severity.

(c) Geographical scope.

(d) Duration.

(e) Importance as precedents.

(f) Availability of environmentally
preferable alternatives.

[43 FR 55998, Nov. 29, 1978]

§1504.3 Procedure for referrals and
response.

(a) A Federal agency making the re-
ferral to the Council shall:

(1) Advise the lead agency at the ear-
liest possible time that it intends to
refer a matter to the Council unless a
satisfactory agreement is reached.

(2) Include such advice in the refer-
ring agency’s comments on the draft
environmental impact statement, ex-
cept when the statement does not con-
tain adequate information to permit an
assessment of the matter’s environ-
mental acceptability.

(3) Identify any essential information
that is lacking and request that it be
made available at the earliest possible
time.

(4) Send copies of such advice to the
Council.

(b) The referring agency shall deliver
its referral to the Council not later
than twenty-five (25) days after the
final environmental impact statement
has been made available to the Envi-
ronmental Protection Agency, com-
menting agencies, and the public. Ex-
cept when an extension of this period
has been granted by the lead agency,
the Council will not accept a referral
after that date.

(c) The referral shall consist of:
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(1) A copy of the letter signed by the
head of the referring agency and deliv-
ered to the lead agency informing the
lead agency of the referral and the rea-
sons for it, and requesting that no ac-
tion be taken to implement the matter
until the Council acts upon the refer-
ral. The letter shall include a copy of
the statement referred to in (c¢)(2) of
this section.

(2) A statement supported by factual
evidence leading to the conclusion that
the matter is unsatisfactory from the
standpoint of public health or welfare
or environmental quality. The state-
ment shall:

(i) Identify any material facts in con-
troversy and incorporate (by reference
if appropriate) agreed upon facts,

(ii) Identify any existing environ-
mental requirements or policies which
would be violated by the matter,

(iii) Present the reasons why the re-
ferring agency believes the matter is
environmentally unsatisfactory,

(iv) Contain a finding by the agency
whether the issue raised is of national
importance because of the threat to na-
tional environmental resources or poli-
cies or for some other reason,

(v) Review the steps taken by the re-
ferring agency to bring its concerns to
the attention of the lead agency at the
earliest possible time, and

(vi) Give the referring agency’s rec-
ommendations as to what mitigation
alternative, further study, or other
course of action (including abandon-
ment of the matter) are necessary to
remedy the situation.

(d) Not later than twenty-five (25)
days after the referral to the Council
the lead agency may deliver a response
to the Council, and the referring agen-
cy. If the lead agency requests more
time and gives assurance that the mat-
ter will not go forward in the interim,
the Council may grant an extension.
The response shall:

(1) Address fully the issues raised in
the referral.

(2) Be supported by evidence.

(3) Give the lead agency’s response to
the referring agency’s recommenda-
tions.

(e) Interested persons (including the
applicant) may deliver their views in
writing to the Council. Views in sup-
port of the referral should be delivered
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not later than the referral. Views in
support of the response shall be deliv-
ered not later than the response.

(f) Not later than twenty-five (25)
days after receipt of both the referral
and any response or upon being in-
formed that there will be no response
(unless the lead agency agrees to a
longer time), the Council may take one
or more of the following actions:

(1) Conclude that the process of refer-
ral and response has successfully re-
solved the problem.

(2) Initiate discussions with the agen-
cies with the objective of mediation
with referring and lead agencies.

(3) Hold public meetings or hearings
to obtain additional views and informa-
tion.

(4) Determine that the issue is not
one of national importance and request
the referring and lead agencies to pur-
sue their decision process.

(5) Determine that the issue should
be further negotiated by the referring
and lead agencies and is not appro-
priate for Council consideration until
one or more heads of agencies report to
the Council that the agencies’ disagree-
ments are irreconcilable.

(6) Publish its findings and rec-
ommendations (including where appro-
priate a finding that the submitted evi-
dence does not support the position of
an agency).

(7) When appropriate, submit the re-
ferral and the response together with
the Council’s recommendation to the
President for action.

(g) The Council shall take no longer
than 60 days to complete the actions
specified in paragraph (£)(2), (3), or (b)
of this section.

(h) When the referral involves an ac-
tion required by statute to be deter-
mined on the record after opportunity
for agency hearing, the referral shall
be conducted in a manner consistent
with 5 U.S.C. 557(d) (Administrative
Procedure Act).

[43 FR 55998, Nov. 29, 1978; 44 FR 873, Jan. 3,
1979]

PART 1505—NEPA AND AGENCY
DECISIONMAKING

Sec.
1505.1 Agency decisionmaking procedures.

§1505.1

1505.2 Record of decision in cases requiring
environmental impact statements.
1505.3 Implementing the decision.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 55999, Nov. 29, 1978, unless
otherwise noted.

§1505.1 Agency decisionmaking proce-
dures.

Agencies shall adopt procedures
(§1507.3) to ensure that decisions are
made in accordance with the policies
and purposes of the Act. Such proce-
dures shall include but not be limited
to:

(a) Implementing procedures under
section 102(2) to achieve the require-
ments of sections 101 and 102(1).

(b) Designating the major decision
points for the agency’s principal pro-
grams likely to have a significant ef-
fect on the human environment and as-
suring that the NEPA process cor-
responds with them.

(¢) Requiring that relevant environ-
mental documents, comments, and re-
sponses be part of the record in formal
rulemaking or adjudicatory pro-
ceedings.

(d) Requiring that relevant environ-
mental documents, comments, and re-
sponses accompany the proposal
through existing agency review proc-
esses so that agency officials use the
statement in making decisions.

(e) Requiring that the alternatives
considered by the decisionmaker are
encompassed by the range of alter-
natives discussed in the relevant envi-
ronmental documents and that the de-
cisionmaker consider the alternatives
described in the environmental impact
statement. If another decision docu-
ment accompanies the relevant envi-
ronmental documents to the decision-
maker, agencies are encouraged to
make available to the public before the
decision is made any part of that docu-
ment that relates to the comparison of
alternatives.
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§1505.2 Record of decision in cases re-
quiring environmental impact
statements.

At the time of its decision (§1506.10)
or, if appropriate, its recommendation
to Congress, each agency shall prepare
a concise public record of decision. The
record, which may be integrated into
any other record prepared by the agen-
cy, including that required by OMB
Circular A-95 (Revised), part I, sections
6(c) and (d), and part II, section 5(b)(4),
shall:

(a) State what the decision was.

(b) Identify all alternatives consid-
ered by the agency in reaching its deci-
sion, specifying the alternative or al-
ternatives which were considered to be
environmentally preferable. An agency
may discuss preferences among alter-
natives based on relevant factors in-
cluding economic and technical consid-
erations and agency statutory mis-
sions. An agency shall identify and dis-
cuss all such factors including any es-
sential considerations of national pol-
icy which were balanced by the agency
in making its decision and state how
those considerations entered into its
decision.

(c) State whether all practicable
means to avoid or minimize environ-
mental harm from the alternative se-
lected have been adopted, and if not,
why they were not. A monitoring and
enforcement program shall be adopted
and summarized where applicable for
any mitigation.

§1505.3 Implementing the decision.

Agencies may provide for monitoring
to assure that their decisions are car-
ried out and should do so in important
cases. Mitigation (§1505.2(c)) and other
conditions established in the environ-
mental impact statement or during its
review and committed as part of the
decision shall be implemented by the
lead agency or other appropriate con-
senting agency. The lead agency shall:

(a) Include appropriate conditions in
grants, permits or other approvals.

(b) Condition funding of actions on
mitigation.

(c) Upon request, inform cooperating
or commenting agencies on progress in
carrying out mitigation measures
which they have proposed and which
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were adopted by the agency making
the decision.

(d) Upon request, make available to
the public the results of relevant moni-
toring.

PART 1506—OTHER REQUIREMENTS
OF NEPA

Sec.

1506.1 Limitations on actions during NEPA
process.

1506.2 Elimination of duplication with State
and local procedures.

1506.3 Adoption.

1506.4 Combining documents.

1506.5 Agency responsibility.

1506.6 Public involvement.

1506.7 Further guidance.

1506.8 Proposals for legislation.

1506.9 Filing requirements.

1506.10 Timing of agency action.

1506.11 Emergencies.

1506.12 Effective date.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 56000, Nov. 29, 1978, unless
otherwise noted.

§1506.1 Limitations on actions during
NEPA process.

(a) Until an agency issues a record of
decision as provided in §1505.2 (except
as provided in paragraph (c) of this sec-
tion), no action concerning the pro-
posal shall be taken which would:

(1) Have an adverse environmental
impact; or

(2) Limit the choice of reasonable al-
ternatives.

(b) If any agency is considering an
application from a non-Federal entity,
and is aware that the applicant is
about to take an action within the
agency’s jurisdiction that would meet
either of the criteria in paragraph (a)
of this section, then the agency shall
promptly notify the applicant that the
agency will take appropriate action to
insure that the objectives and proce-
dures of NEPA are achieved.

(c) While work on a required program
environmental impact statement is in
progress and the action is not covered
by an existing program statement,
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agencies shall not undertake in the in-
terim any major Federal action cov-
ered by the program which may signifi-
cantly affect the quality of the human
environment unless such action:

(1) Is justified independently of the

program;

(2) Is itself accompanied by an ade-
quate environmental impact state-
ment; and

(3) Will not prejudice the ultimate
decision on the program. Interim ac-
tion prejudices the ultimate decision
on the program when it tends to deter-
mine subsequent development or limit
alternatives.

(d) This section does not preclude de-
velopment by applicants of plans or de-
signs or performance of other work
necessary to support an application for
Federal, State or local permits or as-
sistance. Nothing in this section shall
preclude Rural Electrification Admin-
istration approval of minimal expendi-
tures not affecting the environment
(e.g. long leadtime equipment and pur-
chase options) made by non-govern-
mental entities seeking loan guaran-
tees from the Administration.

§1506.2 Elimination of duplication
with State and local procedures.

(a) Agencies authorized by law to co-
operate with State agencies of state-
wide jurisdiction pursuant to section
102(2)(D) of the Act may do so.

(b) Agencies shall cooperate with
State and local agencies to the fullest
extent possible to reduce duplication
between NEPA and State and local re-
quirements, unless the agencies are
specifically barred from doing so by
some other law. Except for cases cov-
ered by paragraph (a) of this section,
such cooperation shall to the fullest
extent possible include:

(1) Joint planning processes.

(2) Joint environmental research and
studies.

(3) Joint public hearings (except
where otherwise provided by statute).

(4) Joint environmental assessments.

(c) Agencies shall cooperate with
State and local agencies to the fullest
extent possible to reduce duplication
between NEPA and comparable State
and local requirements, unless the
agencies are specifically barred from
doing so by some other law. Except for

§1506.3

cases covered by paragraph (a) of this
section, such cooperation shall to the
fullest extent possible include joint en-
vironmental impact statements. In
such cases one or more Federal agen-
cies and one or more State or local
agencies shall be joint lead agencies.
Where State laws or local ordinances
have environmental impact statement
requirements in addition to but not in
conflict with those in NEPA, Federal
agencies shall cooperate in fulfilling
these requirements as well as those of
Federal laws so that one document will
comply with all applicable laws.

(d) To Dbetter integrate environ-
mental impact statements into State
or local planning processes, statements
shall discuss any inconsistency of a
proposed action with any approved
State or local plan and laws (whether
or not federally sanctioned). Where an
inconsistency exists, the statement
should describe the extent to which the
agency would reconcile its proposed ac-
tion with the plan or law.

§1506.3 Adoption.

(a) An agency may adopt a Federal
draft or final environmental impact
statement or portion thereof provided
that the statement or portion thereof
meets the standards for an adequate
statement under these regulations.

(b) If the actions covered by the
original environmental impact state-
ment and the proposed action are sub-
stantially the same, the agency adopt-
ing another agency’s statement is not
required to recirculate it except as a
final statement. Otherwise the adopt-
ing agency shall treat the statement as
a draft and recirculate it (except as
provided in paragraph (c) of this sec-
tion).

(c) A cooperating agency may adopt
without recirculating the environ-
mental impact statement of a lead
agency when, after an independent re-
view of the statement, the cooperating
agency concludes that its comments
and suggestions have been satisfied.

(d) When an agency adopts a state-
ment which is not final within the
agency that prepared it, or when the
action it assesses is the subject of a re-
ferral under part 1504, or when the
statement’s adequacy is the subject of
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a judicial action which is not final, the
agency shall so specify.

§1506.4 Combining documents.

Any environmental document in
compliance with NEPA may be com-
bined with any other agency document
to reduce duplication and paperwork.

§1506.5 Agency responsibility.

(a) Information. If an agency requires
an applicant to submit environmental
information for possible use by the
agency in preparing an environmental
impact statement, then the agency
should assist the applicant by out-
lining the types of information re-
quired. The agency shall independently
evaluate the information submitted
and shall be responsible for its accu-
racy. If the agency chooses to use the
information submitted by the appli-
cant in the environmental impact
statement, either directly or by ref-
erence, then the names of the persons
responsible for the independent evalua-
tion shall be included in the list of pre-
parers (§1502.17). It is the intent of this
paragraph that acceptable work not be
redone, but that it be verified by the
agency.

(b) Environmental assessments. If an
agency permits an applicant to prepare
an environmental assessment, the
agency, besides fulfilling the require-
ments of paragraph (a) of this section,
shall make its own evaluation of the
environmental issues and take respon-
sibility for the scope and content of the
environmental assessment.

(c) Environmental impact statements.
Except as provided in §§1506.2 and 1506.3
any environmental impact statement
prepared pursuant to the requirements
of NEPA shall be prepared directly by
or by a contractor selected by the lead
agency or where appropriate under
§1501.6(b), a cooperating agency. It is
the intent of these regulations that the
contractor be chosen solely by the lead
agency, or by the lead agency in co-
operation with cooperating agencies, or
where appropriate by a cooperating
agency to avoid any conflict of inter-
est. Contractors shall execute a disclo-
sure statement prepared by the lead
agency, or where appropriate the co-
operating agency, specifying that they
have no financial or other interest in
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the outcome of the project. If the docu-
ment is prepared by contract, the re-
sponsible Federal official shall furnish
guidance and participate in the prepa-
ration and shall independently evalu-
ate the statement prior to its approval
and take responsibility for its scope
and contents. Nothing in this section is
intended to prohibit any agency from
requesting any person to submit infor-
mation to it or to prohibit any person
from submitting information to any
agency.

§1506.6 Public involvement.

Agencies shall:

(a) Make diligent efforts to involve
the public in preparing and imple-
menting their NEPA procedures.

(b) Provide public notice of NEPA-re-
lated hearings, public meetings, and
the availability of environmental docu-
ments so as to inform those persons
and agencies who may be interested or
affected.

(1) In all cases the agency shall mail
notice to those who have requested it
on an individual action.

(2) In the case of an action with ef-
fects of national concern notice shall
include publication in the FEDERAL
REGISTER and notice by mail to na-
tional organizations reasonably ex-
pected to be interested in the matter
and may include listing in the 102 Mon-
itor. An agency engaged in rulemaking
may provide notice by mail to national
organizations who have requested that
notice regularly be provided. Agencies
shall maintain a list of such organiza-
tions.

(3) In the case of an action with ef-
fects primarily of local concern the no-
tice may include:

(i) Notice to State and areawide
clearinghouses pursuant to OMB Cir-
cular A-95 (Revised).

(ii) Notice to Indian tribes when ef-
fects may occur on reservations.

(iii) Following the affected State’s
public notice procedures for com-
parable actions.

(iv) Publication in local newspapers
(in papers of general circulation rather
than legal papers).

(v) Notice through other local media.

(vi) Notice to potentially interested
community organizations including
small business associations.
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(vii) Publication in newsletters that
may be expected to reach potentially
interested persons.

(viii) Direct mailing to owners and
occupants of nearby or affected prop-
erty.

(ix) Posting of notice on and off site
in the area where the action is to be lo-
cated.

(c) Hold or sponsor public hearings or
public meetings whenever appropriate
or in accordance with statutory re-
quirements applicable to the agency.
Criteria shall include whether there is:

(1) Substantial environmental con-
troversy concerning the proposed ac-
tion or substantial interest in holding
the hearing.

(2) A request for a hearing by another
agency with jurisdiction over the ac-
tion supported by reasons why a hear-
ing will be helpful. If a draft environ-
mental impact statement is to be con-
sidered at a public hearing, the agency
should make the statement available
to the public at least 15 days in ad-
vance (unless the purpose of the hear-
ing is to provide information for the
draft environmental impact state-
ment).

(d) Solicit appropriate information
from the public.

(e) Explain in its procedures where
interested persons can get information
or status reports on environmental im-
pact statements and other elements of
the NEPA process.

(f) Make environmental impact state-
ments, the comments received, and any
underlying documents available to the
public pursuant to the provisions of the
Freedom of Information Act (6 U.S.C.
552), without regard to the exclusion
for interagency memoranda where such
memoranda transmit comments of
Federal agencies on the environmental
impact of the proposed action. Mate-
rials to be made available to the public
shall be provided to the public without
charge to the extent practicable, or at
a fee which is not more than the actual
costs of reproducing copies required to
be sent to other Federal agencies, in-
cluding the Council.

§1506.7 Further guidance.

The Council may provide further
guidance concerning NEPA and its pro-
cedures including:

§1506.8

(a) A handbook which the Council
may supplement from time to time,
which shall in plain language provide
guidance and instructions concerning
the application of NEPA and these reg-
ulations.

(b) Publication of the Council’s
Memoranda to Heads of Agencies.

(¢c) In conjunction with the Environ-
mental Protection Agency and the pub-
lication of the 102 Monitor, notice of:

(1) Research activities;

(2) Meetings and conferences related
to NEPA; and

(3) Successful and innovative proce-
dures used by agencies to implement
NEPA.

§1506.8 Proposals for legislation.

(a) The NEPA process for proposals
for legislation (§1508.17) significantly
affecting the quality of the human en-
vironment shall be integrated with the
legislative process of the Congress. A
legislative environmental impact
statement is the detailed statement re-
quired by law to be included in a rec-
ommendation or report on a legislative
proposal to Congress. A legislative en-
vironmental impact statement shall be
considered part of the formal trans-
mittal of a legislative proposal to Con-
gress; however, it may be transmitted
to Congress up to 30 days later in order
to allow time for completion of an ac-
curate statement which can serve as
the basis for public and Congressional
debate. The statement must be avail-
able in time for Congressional hearings
and deliberations.

(b) Preparation of a legislative envi-
ronmental impact statement shall con-
form to the requirements of these regu-
lations except as follows:

(1) There need not be a scoping proc-
ess.

(2) The legislative statement shall be
prepared in the same manner as a draft
statement, but shall be considered the
“‘detailed statement’ required by stat-
ute; Provided, That when any of the fol-
lowing conditions exist both the draft
and final environmental impact state-
ment on the legislative proposal shall
be prepared and circulated as provided
by §§1503.1 and 1506.10.

(i) A Congressional Committee with
jurisdiction over the proposal has a
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rule requiring both draft and final en-
vironmental impact statements.

(ii) The proposal results from a study
process required by statute (such as
those required by the Wild and Scenic
Rivers Act (16 U.S.C. 1271 et seq.) and
the Wilderness Act (16 U.S.C. 1131 et
seq.)).

(iii) Legislative approval is sought
for Federal or federally assisted con-
struction or other projects which the
agency recommends be located at spe-
cific geographic locations. For pro-
posals requiring an environmental im-
pact statement for the acquisition of
space by the General Services Adminis-
tration, a draft statement shall accom-
pany the Prospectus or the 11(b) Report
of Building Project Surveys to the Con-
gress, and a final statement shall be
completed before site acquisition.

(iv) The agency decides to prepare
draft and final statements.

(c) Comments on the legislative
statement shall be given to the lead
agency which shall forward them along
with its own responses to the Congres-
sional committees with jurisdiction.

§1506.9 Filing requirements.

(a) Environmental impact statements
together with comments and responses
shall be filed with the Environmental
Protection Agency, attention Office of
Federal Activities, EIS Filing Section,
Ariel Rios Building (South Oval
Lobby), Mail Code 2252-A, Room 7220,
1200 Pennsylvania Ave., NW., Wash-
ington, DC 20460. This address is for de-
liveries by US Postal Service (includ-
ing USPS Express Mail).

(b) For deliveries in-person or by
commercial express mail services, in-
cluding Federal Express or UPS, the
correct address is: US Environmental
Protection Agency, Office of Federal
Activities, EIS Filing Section, Ariel
Rios Building (South Oval Lobby),
Room 7220, 1200 Pennsylvania Avenue,
NW., Washington, DC 20004.

(c) Statements shall be filed with the
EPA no earlier than they are also
transmitted to commenting agencies
and made available to the public. EPA
shall deliver one copy of each state-
ment to the Council, which shall sat-
isfy the requirement of availability to
the President. EPA may issue guide-
lines to agencies to implement its re-
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sponsibilities under this section and
§1506.10.

[70 FR 41148, July 18, 2005]

§1506.10 Timing of agency action.

(a) The Environmental Protection
Agency shall publish a notice in the
FEDERAL REGISTER each week of the
environmental impact statements filed
during the preceding week. The min-
imum time periods set forth in this
section shall be calculated from the
date of publication of this notice.

(b) No decision on the proposed ac-
tion shall be made or recorded under
§1505.2 by a Federal agency until the
later of the following dates:

(1) Ninety (90) days after publication
of the notice described above in para-
graph (a) of this section for a draft en-
vironmental impact statement.

(2) Thirty (30) days after publication
of the notice described above in para-
graph (a) of this section for a final en-
vironmental impact statement.

An exception to the rules on timing
may be made in the case of an agency
decision which is subject to a formal
internal appeal. Some agencies have a
formally established appeal process
which allows other agencies or the pub-
lic to take appeals on a decision and
make their views known, after publica-
tion of the final environmental impact
statement. In such cases, where a real
opportunity exists to alter the deci-
sion, the decision may be made and re-
corded at the same time the environ-
mental impact statement is published.
This means that the period for appeal
of the decision and the 30-day period
prescribed in paragraph (b)(2) of this
section may run concurrently. In such
cases the environmental impact state-
ment shall explain the timing and the
public’s right of appeal. An agency en-
gaged in rulemaking under the Admin-
istrative Procedure Act or other stat-
ute for the purpose of protecting the
public health or safety, may waive the
time period in paragraph (b)(2) of this
section and publish a decision on the
final rule simultaneously with publica-
tion of the notice of the availability of
the final environmental impact state-
ment as described in paragraph (a) of
this section.
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(c) If the final environmental impact
statement is filed within ninety (90)
days after a draft environmental im-
pact statement is filed with the Envi-
ronmental Protection Agency, the min-
imum thirty (30) day period and the
minimum ninety (90) day period may
run concurrently. However, subject to
paragraph (d) of this section agencies
shall allow not less than 45 days for
comments on draft statements.

(d) The lead agency may extend pre-
scribed periods. The Environmental
Protection Agency may upon a show-
ing by the lead agency of compelling
reasons of national policy reduce the
prescribed periods and may upon a
showing by any other Federal agency
of compelling reasons of national pol-
icy also extend prescribed periods, but
only after consultation with the lead
agency. (Also see §1507.3(d).) Failure to
file timely comments shall not be a
sufficient reason for extending a pe-
riod. If the lead agency does not concur
with the extension of time, EPA may
not extend it for more than 30 days.
When the Environmental Protection
Agency reduces or extends any period
of time it shall notify the Council.

[43 FR 56000, Nov. 29, 1978; 44 FR 874, Jan. 3,
1979]

§1506.11 Emergencies.

Where emergency circumstances
make it necessary to take an action
with significant environmental impact
without observing the provisions of
these regulations, the Federal agency
taking the action should consult with
the Council about alternative arrange-
ments. Agencies and the Council will
limit such arrangements to actions
necessary to control the immediate im-
pacts of the emergency. Other actions
remain subject to NEPA review.

§1506.12 Effective date.

The effective date of these regula-
tions is July 30, 1979, except that for
agencies that administer programs
that qualify under section 102(2)(D) of
the Act or under section 104(h) of the
Housing and Community Development
Act of 1974 an additional four months
shall be allowed for the State or local
agencies to adopt their implementing
procedures.

§1507.2

(a) These regulations shall apply to
the fullest extent practicable to ongo-
ing activities and environmental docu-
ments begun before the effective date.
These regulations do not apply to an
environmental impact statement or
supplement if the draft statement was
filed before the effective date of these
regulations. No completed environ-
mental documents need be redone by
reasons of these regulations. Until
these regulations are applicable, the
Council’s guidelines published in the
FEDERAL REGISTER of August 1, 1973,
shall continue to be applicable. In
cases where these regulations are ap-
plicable the guidelines are superseded.
However, nothing shall prevent an
agency from proceeding under these
regulations at an earlier time.

(b) NEPA shall continue to be appli-
cable to actions begun before January
1, 1970, to the fullest extent possible.

PART 1507—AGENCY
COMPLIANCE

Sec.

1507.1 Compliance.

1507.2 Agency capability to comply.
1507.3 Agency procedures.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

SOURCE: 43 FR 56002, Nov. 29, 1978, unless
otherwise noted.

§1507.1 Compliance.

All agencies of the Federal Govern-
ment shall comply with these regula-
tions. It is the intent of these regula-
tions to allow each agency flexibility
in adapting its implementing proce-
dures authorized by §1507.3 to the re-
quirements of other applicable laws.

§1507.2 Agency capability to comply.

Each agency shall be capable (in
terms of personnel and other resources)
of complying with the requirements
enumerated below. Such compliance
may include use of other’s resources,
but the using agency shall itself have
sufficient capability to evaluate what
others do for it. Agencies shall:
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§1507.3

(a) Fulfill the requirements of sec-
tion 102(2)(A) of the Act to utilize a
systematic, interdisciplinary approach
which will insure the integrated use of
the natural and social sciences and the
environmental design arts in planning
and in decisionmaking which may have
an impact on the human environment.
Agencies shall designate a person to be
responsible for overall review of agency
NEPA compliance.

(b) Identify methods and procedures
required by section 102(2)(B) to insure
that presently unquantified environ-
mental amenities and values may be
given appropriate consideration.

(c) Prepare adequate environmental
impact statements pursuant to section
102(2)(C) and comment on statements
in the areas where the agency has ju-
risdiction by law or special expertise or
is authorized to develop and enforce en-
vironmental standards.

(d) Study, develop, and describe al-
ternatives to recommended courses of
action in any proposal which involves
unresolved conflicts concerning alter-
native uses of available resources. This
requirement of section 102(2)(E) ex-
tends to all such proposals, not just the
more limited scope of section
102(2)(C)(iii) where the discussion of al-
ternatives is confined to impact state-
ments.

(e) Comply with the requirements of
section 102(2)(H) that the agency ini-
tiate and utilize ecological information
in the planning and development of re-
source-oriented projects.

(f) Fulfill the requirements of sec-
tions 102(2)(F), 102(2)(G), and 102(2)(1),
of the Act and of Executive Order 11514,
Protection and Enhancement of Envi-
ronmental Quality, Sec. 2.

§1507.3 Agency procedures.

(a) Not later than eight months after
publication of these regulations as fi-
nally adopted in the FEDERAL REG-
ISTER, or five months after the estab-
lishment of an agency, whichever shall
come later, each agency shall as nec-
essary adopt procedures to supplement
these regulations. When the agency is a
department, major subunits are en-
couraged (with the consent of the de-
partment) to adopt their own proce-
dures. Such procedures shall not para-
phrase these regulations. They shall

40 CFR Ch. V (7-1-11 Edition)

confine themselves to implementing
procedures. Each agency shall consult
with the Council while developing its
procedures and before publishing them
in the FEDERAL REGISTER for comment.
Agencies with similar programs should
consult with each other and the Coun-
cil to coordinate their procedures, es-
pecially for programs requesting simi-
lar information from applicants. The
procedures shall be adopted only after
an opportunity for public review and
after review by the Council for con-
formity with the Act and these regula-
tions. The Council shall complete its
review within 30 days. Once in effect
they shall be filed with the Council and
made readily available to the public.
Agencies are encouraged to publish ex-
planatory guidance for these regula-
tions and their own procedures. Agen-
cies shall continue to review their poli-
cies and procedures and in consultation
with the Council to revise them as nec-
essary to ensure full compliance with
the purposes and provisions of the Act.

(b) Agency procedures shall comply
with these regulations except where
compliance would be inconsistent with
statutory requirements and shall in-
clude:

(1) Those procedures required by
§§1501.2(d), 1502.9(c)(3), 1505.1, 1506.6(e),
and 1508.4.

(2) Specific criteria for and identi-
fication of those typical classes of ac-
tion:

(i) Which normally do require envi-
ronmental impact statements.

(ii) Which normally do not require ei-
ther an environmental impact state-
ment or an environmental assessment
(categorical exclusions (§1508.4)).

(iii) Which normally require environ-
mental assessments but not necessarily
environmental impact statements.

(c) Agency procedures may include
specific criteria for providing limited
exceptions to the provisions of these
regulations for classified proposals.
They are proposed actions which are
specifically authorized under criteria
established by an Executive Order or
statute to be kept secret in the inter-
est of national defense or foreign pol-
icy and are in fact properly classified
pursuant to such Executive Order or
statute. Environmental assessments
and environmental impact statements
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which address classified proposals may
be safeguarded and restricted from pub-
lic dissemination in accordance with
agencies’ own regulations applicable to
classified information. These docu-
ments may be organized so that classi-
fied portions can be included as an-
nexes, in order that the unclassified
portions can be made available to the
public.

(d) Agency procedures may provide
for periods of time other than those
presented in §1506.10 when necessary to
comply with other specific statutory
requirements.

(e) Agency procedures may provide
that where there is a lengthy period be-
tween the agency’s decision to prepare
an environmental impact statement
and the time of actual preparation, the
notice of intent required by §1501.7
may be published at a reasonable time
in advance of preparation of the draft
statement.

PART 1508—TERMINOLOGY AND
INDEX

Sec.
1508.1
1508.2
1508.3
1508.4
1508.5
1508.6
1508.7
1508.8
1508.9
1508.10
1508.11
1508.12
1508.13
1508.14
1508.15
1508.16
1508.17
1508.18
1508.19
1508.20
1508.21
1508.22
1508.23
1508.24
1508.25
1508.26
1508.27

Terminology.

Act.

Affecting.

Categorical exclusion.

Cooperating agency.

Council.

Cumulative impact.

Effects.

Environmental assessment.
Environmental document.
Environmental impact statement.
Federal agency.
Finding of no significant impact.
Human environment.
Jurisdiction by law.
Lead agency.
Legislation.
Major Federal action.
Matter.
Mitigation.
NEPA process.
Notice of intent.
Proposal.
Referring agency.
Scope.
Special expertise.
Significantly.

1508.28 Tiering.

AUTHORITY: NEPA, the Environmental
Quality Improvement Act of 1970, as amend-
ed (42 U.S.C. 4371 et seq.), sec. 309 of the Clean
Air Act, as amended (42 U.S.C. 7609), and E.O.
11514 (Mar. 5, 1970, as amended by E.O. 11991,
May 24, 1977).

§1508.5

SOURCE: 43 FR 56003, Nov. 29, 1978, unless
otherwise noted.

§1508.1 Terminology.

The terminology of this part shall be
uniform throughout the Federal Gov-
ernment.

§1508.2 Act.

Act means the National Environ-
mental Policy Act, as amended (42
U.S.C. 4321, et seq.) which is also re-
ferred to as “NEPA.”

§1508.3 Affecting.

Affecting means will or may have an
effect on.

§1508.4 Categorical exclusion.

Categorical exclusion means a cat-
egory of actions which do not individ-
ually or cumulatively have a signifi-
cant effect on the human environment
and which have been found to have no
such effect in procedures adopted by a
Federal agency in implementation of
these regulations (§1507.3) and for
which, therefore, neither an environ-
mental assessment nor an environ-
mental impact statement is required.
An agency may decide in its procedures
or otherwise, to prepare environmental
assessments for the reasons stated in
§1508.9 even though it is not required to
do so. Any procedures under this sec-
tion shall provide for extraordinary
circumstances in which a normally ex-
cluded action may have a significant
environmental effect.

§1508.5 Cooperating agency.

Cooperating agency means any Fed-
eral agency other than a lead agency
which has jurisdiction by law or special
expertise with respect to any environ-
mental impact involved in a proposal
(or a reasonable alternative) for legis-
lation or other major Federal action
significantly affecting the quality of
the human environment. The selection
and responsibilities of a cooperating
agency are described in §1501.6. A State
or local agency of similar qualifica-
tions or, when the effects are on a res-
ervation, an Indian Tribe, may by
agreement with the lead agency be-
come a cooperating agency.
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§1508.6 Council.

Council means the Council on Envi-
ronmental Quality established by title
II of the Act.

§1508.7 Cumulative impact.

Cumulative impact is the impact on
the environment which results from
the incremental impact of the action
when added to other past, present, and
reasonably foreseeable future actions
regardless of what agency (Federal or
non-Federal) or person undertakes such
other actions. Cumulative impacts can
result from individually minor but col-
lectively significant actions taking
place over a period of time.

§1508.8 Effects.

Effects include:

(a) Direct effects, which are caused
by the action and occur at the same
time and place.

(b) Indirect effects, which are caused
by the action and are later in time or
farther removed in distance, but are
still reasonably foreseeable. Indirect
effects may include growth inducing ef-
fects and other effects related to in-
duced changes in the pattern of land
use, population density or growth rate,
and related effects on air and water
and other natural systems, including
ecosystems.

Effects and impacts as used in these
regulations are synonymous. Effects
includes ecological (such as the effects
on natural resources and on the compo-
nents, structures, and functioning of
affected ecosystems), aesthetic, his-
toric, cultural, economic, social, or
health, whether direct, indirect, or cu-
mulative. Effects may also include
those resulting from actions which
may have both beneficial and detri-
mental effects, even if on balance the
agency believes that the effect will be
beneficial.

§1508.9 Environmental assessment.

Environmental assessment:

(a) Means a concise public document
for which a Federal agency is respon-
sible that serves to:

(1) Briefly provide sufficient evidence
and analysis for determining whether
to prepare an environmental impact
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statement or a finding of no significant
impact.

(2) Aid an agency’s compliance with
the Act when no environmental impact
statement is necessary.

(3) Facilitate preparation of a state-
ment when one is necessary.

(b) Shall include brief discussions of
the need for the proposal, of alter-
natives as required by section 102(2)(E),
of the environmental impacts of the
proposed action and alternatives, and a
listing of agencies and persons con-
sulted.

§1508.10 Environmental document.

Environmental document includes the
documents specified in §1508.9 (environ-
mental assessment), §1508.11 (environ-
mental impact statement), §1508.13
(finding of no significant impact), and
§1508.22 (notice of intent).

§1508.11 Environmental impact state-
ment.

Environmental impact statement means
a detailed written statement as re-
quired by section 102(2)(C) of the Act.

§1508.12

Federal agency means all agencies of
the Federal Government. It does not
mean the Congress, the Judiciary, or
the President, including the perform-
ance of staff functions for the Presi-
dent in his Executive Office. It also in-
cludes for purposes of these regulations
States and units of general local gov-
ernment and Indian tribes assuming
NEPA responsibilities under section
104(h) of the Housing and Community
Development Act of 1974.

Federal agency.

§1508.13 Finding of no significant im-
pact.

Finding of no significant impact means
a document by a Federal agency briefly
presenting the reasons why an action,
not otherwise excluded (§1508.4), will
not have a significant effect on the
human environment and for which an
environmental impact statement
therefore will not be prepared. It shall
include the environmental assessment
or a summary of it and shall note any
other environmental documents re-
lated to it (§1501.7(a)(5)). If the assess-
ment is included, the finding need not
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repeat any of the discussion in the as-
sessment but may incorporate it by
reference.

§1508.14 Human environment.

Human environment shall be inter-
preted comprehensively to include the
natural and physical environment and
the relationship of people with that en-
vironment. (See the definition of ‘‘ef-
fects’ (§1508.8).) This means that eco-
nomic or social effects are not intended
by themselves to require preparation of
an environmental impact statement.
When an environmental impact state-
ment is prepared and economic or so-
cial and natural or physical environ-
mental effects are interrelated, then
the environmental impact statement
will discuss all of these effects on the
human environment.

§1508.15 Jurisdiction by law.

Jurisdiction by law means agency au-
thority to approve, veto, or finance all
or part of the proposal.

§1508.16 Lead agency.

Lead agency means the agency or
agencies preparing or having taken pri-
mary responsibility for preparing the
environmental impact statement.

§1508.17 Legislation.

Legislation includes a bill or legisla-
tive proposal to Congress developed by
or with the significant cooperation and
support of a Federal agency, but does
not include requests for appropriations.
The test for significant cooperation is
whether the proposal is in fact pre-
dominantly that of the agency rather
than another source. Drafting does not
by itself constitute significant co-
operation. Proposals for legislation in-
clude requests for ratification of trea-
ties. Only the agency which has pri-
mary responsibility for the subject
matter involved will prepare a legisla-
tive environmental impact statement.

§1508.18 Major Federal action.

Major Federal action includes actions
with effects that may be major and
which are potentially subject to Fed-
eral control and responsibility. Major
reinforces but does not have a meaning
independent of significantly (§1508.27).
Actions include the circumstance

§1508.19

where the responsible officials fail to
act and that failure to act is review-
able by courts or administrative tribu-
nals under the Administrative Proce-
dure Act or other applicable law as
agency action.

(a) Actions include new and con-
tinuing activities, including projects
and programs entirely or partly fi-
nanced, assisted, conducted, regulated,
or approved by federal agencies; new or
revised agency rules, regulations,
plans, policies, or procedures; and leg-
islative proposals (§§1506.8, 1508.17). Ac-
tions do not include funding assistance
solely in the form of general revenue
sharing funds, distributed under the
State and Local Fiscal Assistance Act
of 1972, 31 U.S.C. 1221 et seq., with no
Federal agency control over the subse-
quent use of such funds. Actions do not
include bringing judicial or adminis-
trative civil or criminal enforcement
actions.

(b) Federal actions tend to fall within
one of the following categories:

(1) Adoption of official policy, such
as rules, regulations, and interpreta-
tions adopted pursuant to the Adminis-
trative Procedure Act, 5 U.S.C. 551 et
seq.,; treaties and international conven-
tions or agreements; formal documents
establishing an agency’s policies which
will result in or substantially alter
agency programs.

(2) Adoption of formal plans, such as
official documents prepared or ap-
proved by federal agencies which guide
or prescribe alternative uses of Federal
resources, upon which future agency
actions will be based.

(3) Adoption of programs, such as a
group of concerted actions to imple-
ment a specific policy or plan; system-
atic and connected agency decisions al-
locating agency resources to imple-
ment a specific statutory program or
executive directive.

(4) Approval of specific projects, such
as construction or management activi-
ties located in a defined geographic
area. Projects include actions approved
by permit or other regulatory decision
as well as federal and federally assisted
activities.

§1508.19 Matter.

Matter includes for purposes of part
1504:
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§1508.20

(a) With respect to the Environ-
mental Protection Agency, any pro-
posed legislation, project, action or
regulation as those terms are used in
section 309(a) of the Clean Air Act (42
U.S.C. 7609).

(b) With respect to all other agencies,
any proposed major federal action to
which section 102(2)(C) of NEPA ap-
plies.

§1508.20 Mitigation.

Mitigation includes:

(a) Avoiding the impact altogether
by not taking a certain action or parts
of an action.

(b) Minimizing impacts by limiting
the degree or magnitude of the action
and its implementation.

(c) Rectifying the impact by repair-
ing, rehabilitating, or restoring the af-
fected environment.

(d) Reducing or eliminating the im-
pact over time by preservation and
maintenance operations during the life
of the action.

(e) Compensating for the impact by
replacing or providing substitute re-
sources or environments.

§1508.21 NEPA process.

NEPA process means all measures
necessary for compliance with the re-
quirements of section 2 and title I of
NEPA.

§1508.22 Notice of intent.

Notice of intent means a notice that
an environmental impact statement
will be prepared and considered. The
notice shall briefly:

(a) Describe the proposed action and
possible alternatives.

(b) Describe the agency’s proposed
scoping process including whether,
when, and where any scoping meeting
will be held.

(c) State the name and address of a
person within the agency who can an-
swer questions about the proposed ac-
tion and the environmental impact
statement.

§1508.23 Proposal.

Proposal exists at that stage in the
development of an action when an
agency subject to the Act has a goal
and is actively preparing to make a de-
cision on one or more alternative
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means of accomplishing that goal and
the effects can be meaningfully evalu-
ated. Preparation of an environmental
impact statement on a proposal should
be timed (§1502.5) so that the final
statement may be completed in time
for the statement to be included in any
recommendation or report on the pro-
posal. A proposal may exist in fact as
well as by agency declaration that one
exists.

§1508.24 Referring agency.

Referring agency means the federal
agency which has referred any matter
to the Council after a determination
that the matter is unsatisfactory from
the standpoint of public health or wel-
fare or environmental quality.

§1508.25 Scope.

Scope consists of the range of actions,
alternatives, and impacts to be consid-
ered in an environmental impact state-
ment. The scope of an individual state-
ment may depend on its relationships
to other statements (§§1502.20 and
1508.28). To determine the scope of en-
vironmental impact statements, agen-
cies shall consider 3 types of actions, 3
types of alternatives, and 3 types of im-
pacts. They include:

(a) Actions (other than unconnected
single actions) which may be:

(1) Connected actions, which means
that they are closely related and there-
fore should be discussed in the same
impact statement. Actions are con-
nected if they:

(i) Automatically trigger other ac-
tions which may require environmental
impact statements.

(ii) Cannot or will not proceed unless
other actions are taken previously or
simultaneously.

(iii) Are interdependent parts of a
larger action and depend on the larger
action for their justification.

(2) Cumulative actions, which when
viewed with other proposed actions
have cumulatively significant impacts
and should therefore be discussed in
the same impact statement.

(3) Similar actions, which when
viewed with other reasonably foresee-
able or proposed agency actions, have
similarities that provide a basis for
evaluating their environmental
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consequencies together, such as com-
mon timing or geography. An agency
may wish to analyze these actions in
the same impact statement. It should
do so when the best way to assess ade-
quately the combined impacts of simi-
lar actions or reasonable alternatives
to such actions is to treat them in a
single impact statement.

(b) Alternatives, which include:

(1) No action alternative.

(2) Other reasonable courses of ac-
tions.

(3) Mitigation measures (not in the
proposed action).

(c) Impacts, which may be: (1) Direct;
(2) indirect; (3) cumulative.

§1508.26 Special expertise.

Special expertise means statutory re-
sponsibility, agency mission, or related
program experience.

§1508.27 Significantly.

Significantly as used in NEPA re-
quires considerations of both context
and intensity:

(a) Context. This means that the sig-
nificance of an action must be analyzed
in several contexts such as society as a
whole (human, national), the affected
region, the affected interests, and the
locality. Significance varies with the
setting of the proposed action. For in-
stance, in the case of a site-specific ac-
tion, significance would usually depend
upon the effects in the locale rather
than in the world as a whole. Both
short- and long-term effects are rel-
evant.

(b) Intensity. This refers to the sever-
ity of impact. Responsible officials
must bear in mind that more than one
agency may make decisions about par-
tial aspects of a major action. The fol-
lowing should be considered in evalu-
ating intensity:

(1) Impacts that may be both bene-
ficial and adverse. A significant effect
may exist even if the Federal agency
believes that on balance the effect will
be beneficial.

(2) The degree to which the proposed
action affects public health or safety.

(3) Unique characteristics of the geo-
graphic area such as proximity to his-
toric or cultural resources, park lands,
prime farmlands, wetlands, wild and

§1508.28

scenic rivers, or ecologically critical
areas.

(4) The degree to which the effects on
the quality of the human environment
are likely to be highly controversial.

(5) The degree to which the possible
effects on the human environment are
highly uncertain or involve unique or
unknown risks.

(6) The degree to which the action
may establish a precedent for future
actions with significant effects or rep-
resents a decision in principle about a
future consideration.

(7) Whether the action is related to
other actions with individually insig-
nificant but cumulatively significant
impacts. Significance exists if it is rea-
sonable to anticipate a cumulatively
significant impact on the environment.
Significance cannot be avoided by
terming an action temporary or by
breaking it down into small component
parts.

(8) The degree to which the action
may adversely affect districts, sites,
highways, structures, or objects listed
in or eligible for listing in the National
Register of Historic Places or may
cause loss or destruction of significant
scientific, cultural, or historical re-
sources.

(9) The degree to which the action
may adversely affect an endangered or
threatened species or its habitat that
has been determined to be critical
under the Endangered Species Act of
1973.

(10) Whether the action threatens a
violation of Federal, State, or local law
or requirements imposed for the pro-
tection of the environment.

[43 FR 56003, Nov. 29, 1978; 44 FR 874, Jan. 3,
1979]

§1508.28 Tiering.

Tiering refers to the coverage of gen-
eral matters in broader environmental
impact statements (such as national
program or policy statements) with
subsequent narrower statements or en-
vironmental analyses (such as regional
or basinwide program statements or ul-
timately site-specific statements) in-
corporating by reference the general
discussions and concentrating solely on
the issues specific to the statement
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subsequently prepared. Tiering is ap-
propriate when the sequence of state-
ments or analyses is:

(a) From a program, plan, or policy
environmental impact statement to a
program, plan, or policy statement or
analysis of lesser scope or to a site-spe-
cific statement or analysis.

(b) From an environmental impact
statement on a specific action at an
early stage (such as need and site selec-
tion) to a supplement (which is pre-
ferred) or a subsequent statement or
analysis at a later stage (such as envi-
ronmental mitigation). Tiering in such
cases is appropriate when it helps the
lead agency to focus on the issues
which are ripe for decision and exclude
from consideration issues already de-
cided or not yet ripe.
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AUTHORITY: 5 U.S.C. 552, as amended by
Pub. L. 93-502, Pub. L. 99-570, Pub. L. 104-231,
Pub. L. 110-175; E.O. 13392; Pres. Mem. 74 FR
4685. Source: 42 FR 65158, Dec. 30, 1977, unless
otherwise noted.

SOURCE: 75 FR 48590, Aug. 11, 2010, unless
otherwise noted.

PURPOSE

§1515.1 FOIA procedures.

The Freedom of Information Act (b
U.S.C. 5562), as amended, commonly
known as FOIA, is a Federal law that
creates a procedure for any person to
request documents and other records
from United States Government agen-
cies. The law requires every Federal
agency to make available to the public
the material requested, unless the ma-
terial falls under one of the limited ex-
emptions stated in Section 552(b) of the
Act. These procedures explain how the
Council on Environmental Quality
(CEQ)—one of several agencies in the
Executive Office of the President—will
carry out the FOIA. They are written
from the standpoint of a FOIA re-
quester and should be read together
with the FOIA, which provides addi-
tional information about access to
records maintained by CEQ. This infor-
mation is furnished for the guidance of
the public and in compliance with the
requirements of Section 552 of title 5,
United States Code, as amended.

ORGANIZATION OF CEQ

§1515.2 About the Council on Environ-
mental Quality (CEQ).

The Council on Environmental Qual-
ity (““CEQ” or ‘‘the Council”’) was cre-
ated by the National Environmental
Policy Act of 1969, as amended (42

40 CFR Ch. V (7-1-11 Edition)

U.S.C. 4321 through 4347). The Council’s
authority is primarily derived from
that Act, the Environmental Quality
Improvement Act of 1970, as amended
(42 U.S.C. 4371-4374), Reorganization
Plan No. 1 of 1977 (July 15, 1977), and
Executive Order 11514, ‘‘Protection and
Enhancement of Environmental Qual-
ity,” March 5, 1970, as amended by Ex-
ecutive Order 11991, May 24, 1977.

§1515.3 CEQ organization.

(a) The Council is made up of a Chair
appointed by the President and subject
to approval by the Senate who serves
in a full-time capacity. Congress has
allowed CEQ to consist of a Council of
one member who serves as Chairman or
Chair.

(b) The National Environmental Pol-
icy Act and the Environmental Quality
Improvement Act give the Council the
authority to hire any officers and staff
that may be necessary to carry out re-
sponsibilities and functions specified in
these two Acts. Also, the use of con-
sultants and experts is permitted.

(¢) In addition to the Chair,
Council has program and legal staff.

(d) The Council has no field or re-
gional offices.

(e) The Council is located at 722
Jackson Place NW., Washington, DC
20503. Office hours are 9 a.m.-5:30 p.m.,
Monday through Friday, except Fed-
eral holidays. To meet with any of the
staff, please write or phone ahead for
an appointment. The main number is
202-456-6224.

the

§1515.4 CEQ FOIA Officials.

(a) The Chair shall appoint a Chief
Freedom of Information Act Officer
(Chief FOIA Officer) who is responsible
for overseeing the Council’s adminis-
tration of the Freedom of Information
Act and for receiving, routing and
overseeing the processing of all Free-
dom of Information requests as set
forth in these regulations. The Chair
shall appoint an Appeals Officer, who is
responsible for processing and acting
upon any appeals and may designate
one or more CEQ officials, as appro-
priate, as FOIA Officers authorized to
oversee and process FOIA requests. The
Chief FOIA Officer may serve as the
Appeals Officer.
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(b) The Chief FOIA officer shall des-
ignate a FOIA Public Liaison who is
the supervisory official to whom a
FOIA requester can raise concerns
about the service the FOIA requester
has received from the CEQ FOIA Cen-
ter, described in Section 1515.5(a), fol-
lowing an initial response from the
staff of the CEQ FOIA Center staff. The
FOIA Public Liaison shall assist, as ap-
propriate, in reducing delays and in-
creasing understanding of the status of
requests. The Chief FOIA officer shall
also designate a CEQ FOIA Officer re-
sponsible for overseeing CEQ’s day-to-
day administration of the FOIA and for
receiving, routing, and overseeing the
processing of all FOIA requests.

PROCEDURES FOR REQUESTING RECORDS

§1515.5 Making a Freedom of Informa-
tion Act request.

(a) Availability of records. The Council
maintains a World Wide Web site,
hitp://www.whitehouse.gov/administra-
tion/eop/ceq, and an online Freedom of
Information Act Requester Service
Center (‘“‘Center”), hitp:/
www.whitehouse.gov/administration/eop/
ceq/foia. From the Center, a requester
can find contact information regarding
the CEQ’s FOIA Public Liaison, as de-
fined in Section 1515.4(b), and access
CEQ’s Online Reading Room where
CEQ makes available records per-
taining to matters within the scope of
5 U.S.C. 552(a)(2), as amended, and envi-
ronmental issues and other documents
that, because of the nature of their
subject matter, are likely to be the
subject of FOIA requests. To save both
time and money, CEQ strongly urges
requesters to review documents cur-
rently available from the Center’s On-
line Reading Room before submitting a
request.

(b) Requesting information from the
Council. (1) Requesters must make a
Freedom of Information Act request in
writing. For quickest possible han-
dling, it should be sent via e-mail to:
efoia@ceq.eop.gov and must include in
the subject line of the e-mail message:
“Freedom of Information Act Re-
quest.” Written requests may also be
faxed to (202) 456-0753 or addressed and
mailed to: Council on Environmental
Quality, Executive Office of the Presi-

§1515.5

dent, 722 Jackson Place NW., Wash-
ington, DC 20503. Requesters should
mark both the request letter and the
envelope ‘‘Freedom of Information Act
Request” and include their name, ad-
dress, and sufficient contact informa-
tion to allow follow up regarding the
scope and status of your request.

(2) The request should identify or
reasonably describe the desired record.
It should be as specific as possible, so
that the item can be readily found.
Blanket requests, such as requests for
“all materials relating to’’ a specified
subject are not recommended. Request-
ers should specify the preferred form or
format (including electronic format)
for the response. CEQ will accommo-
date such requests, if the record is
readily reproducible in that form or
format. Please be aware that FOIA re-
quests and responses may themselves
be made available for public inspec-
tion.

(3) The CEQ FOIA Officer is respon-
sible for acting on all initial requests;
however, he or she may consult and
refer, pursuant to Section
5562(a)(6)(B)(iii)(III) of the FOIA, with
another agency if he or she determines
that that agency is better able to act
on the request. Whenever the CEQ
FOIA Officer refers all or any part of
the responsibility for responding to a
request to another agency, he or she
will notify the requester of the refer-
ral, the name of the agency and agency
official to whom it has been referred,
and which portion of the request has
been referred. Unless a request is
deemed ‘‘expedited’ as set forth in Sec-
tion 1515.7 below, the CEQ FOIA Officer
will respond to requests in order of re-
ceipt. CEQ may use two or more proc-
essing tracks by distinguishing be-
tween simple and more complex re-
quests based on the amount of time
and work needed to process the re-
quest. CEQ may provide requesters on
a slower track an opportunity to limit
the scope of their request in order to
qualify for faster processing.

(4) The Council will make a reason-
able effort to assist with defining the
request to eliminate extraneous and
unwanted materials and to keep search
and copying fees to a minimum. If
budgetary constraints exist, the re-
quester should indicate the maximum
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fee he or she is prepared to pay to ac-
quire the information. (See also
§1515.11)

(5) The Freedom of Information Act
does not require a government agency
to create or research information;
rather, it only requires that existing
records be made available to the pub-
lic.

§1515.6 CEQ’s response to a request.

(a) Upon receipt of any written re-
quest for information or records, under
the Act, the CEQ FOIA Officer or his or
her designee, will make an initial de-
termination on the request within 20
days (excepting Saturdays, Sundays
and Federal holidays) from the date
CEQ receives the request unless un-
usual or exceptional circumstances
exist. The CEQ FOIA Officer will pro-
vide written notification of the deter-
mination, including, if applicable, noti-
fication that the request has been re-
ferred to another agency for consulta-
tion as set forth above in §1515.5(b)(3).
CEQ may make one request to the re-
quester for information and toll the 20-
day period while it is awaiting such in-
formation that it has reasonably re-
quested from the requester. It may also
toll the 20-day period if necessary to
clarify with the requester issues re-
garding fee assessment. In either case,
CEQ’s receipt of the requester’s re-
sponse to its request for information or
clarification ends the tolling period.

(b) Requests received by the CEQ
FOIA Officer or his or her designee will
be assigned an individualized tracking
number if they will take more than 10
days to process. Requesters may call
the FOIA Public Liaison at (202) 456—
6224 and, using the tracking number,
obtain information about the request,
including the date on which CEQ origi-
nally received the request and an esti-
mated date on which CEQ will com-
plete action on the request.

(c) If it is appropriate to grant the re-
quest, a staff member will immediately
collect the requested materials in
order to accompany, wherever possible,
the Freedom of Information Officer’s
letter conveying decision.

(d) If a request is denied in part or in
full, the letter conveying the decision
will be signed by the CEQ FOIA Officer,
and will include: The reasons for any

40 CFR Ch. V (7-1-11 Edition)

denial, including any FOIA exemp-
tion(s) applied by the FOIA Officer in
denying the request; an estimate of the
volume of records or information with-
held, in number of pages or in some
other reasonable form of estimation.
This estimate does not need to be pro-
vided, if the volume is otherwise indi-
cated through exemptions on records
disclosed in part or, if providing an es-
timate would harm an interest pro-
tected by an applicable exemption; and
the procedure for filing an appeal.

§1515.7 Expedited processing.

(a) Requests and appeals will be
taken out of order and given expedited
treatment whenever it is determined
that they involve:

(1) Circumstances in which the lack
of expedited treatment could reason-
ably be expected to pose an imminent
threat to the life or physical safety of
an individual; or

(2) An urgency to inform the public
about an actual or alleged Federal Gov-
ernment activity, if made by a person
primarily engaged in disseminating in-
formation.

(b) A request for expedited processing
may be made at the time of the initial
request for records or at any later
time.

(c) A requester who seeks expedited
processing must submit a written
statement, certified to be true and cor-
rect to the best of that person’s knowl-
edge and belief, explaining in detail the
basis for requesting expedited proc-
essing. For example, a requester within
the category described in paragraph
(a)(2) of this section, if not a full-time
member of the news media, must estab-
lish that he or she is a person whose
main professional activity or occupa-
tion is information dissemination,
though it need not be his or her sole
occupation. A requester within the cat-
egory (a)(2) of this section must also
establish a particular urgency to in-
form the public about the government
activity involved in the request, be-
yond the public’s right to know about
government activity generally. Formal
certification may be waived as a mat-
ter of administrative discretion.

(d) Within 10 days of its receipt of a
request for expedited processing, the
CEQ FOIA Officer will decide whether
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to grant it and will notify the re-
quester of the decision. If a request for
expedited treatment is granted, the re-
quest will be placed in the expedited
processing track, given priority, and
processed as soon as practicable. If a
request for expedited processing is de-
nied, any appeal of that decision will
be acted on expeditiously.

§1515.8 Appeals.

(a) The requester may appeal an ad-
verse determination, in any respect, to
the CEQ FOIA Appeals Officer. Any ap-
peal must be received by CEQ within 60
days of the date on the CEQ letter de-
nying the request.

(b) Appeals must be in writing and
may be sent via e-mail to:
efoia@ceq.eop.gov. They may also be
sent via facsimile to: (202) 456-0753 or
via U.S. mail addressed to: FOIA Ap-
peals Officer, Council on Environ-
mental Quality, Executive Office of the
President, 722 Jackson Place NW.,
Washington, DC 20503.

(c) The appeal letter should specify
the records requested and ask the Ap-
peals Officer to review the determina-
tion made by the Freedom of Informa-
tion Officer. The letter should explain
the basis for the appeal.

(d) The Appeals Officer will make a
final determination on an appeal with-
in 20 working days (excepting Satur-
days, Sundays and Federal holidays)
from the date CEQ receives the appeal.
The Appeals Officer (or designee) will
send a letter to the requester con-
veying the decision as soon as it is
made. If an appeal is denied, in part or
in whole, the letter will also include
the provisions for judicial review.

§1515.9 Extending CEQ’s time to re-
spond.

(a) In unusual circumstances as de-
fined in paragraph (c) of this section,
the time limits for responding to a re-
quest (§§1515.6(a) and 1515.8(d)) may be
extended by the Council for not more
than 10 working days. Extensions may
be granted by the CEQ FOIA Officer in
the case of initial requests and by the
Appeals Officer in the case of any ap-
peals. The extension period may be
split between the initial request and
the appeal but may not exceed 10 work-
ing days overall. Extensions will be

§1515.10

confirmed in writing and set forth the
reasons for the extension and the date
that the final determination is ex-
pected.

(b) With respect to a request for
which a written notice under this sec-
tion extends the time limits prescribed
under §1515.6(a), the CEQ FOIA Officer
will notify the requester, if the request
cannot be processed within the time
limit specified in §1515.6(a) and provide
an opportunity to limit the scope of
the request, so that it may be proc-
essed within that time limit or an op-
portunity to arrange an alternative
time frame for processing the request
or a modified request. A requester’s re-
fusal to reasonably modify the request
or arrange such an alternative time
frame will be considered as a factor in
determining whether exceptional cir-
cumstances exist for purposes of 5
U.S.C. 552(a)(6)(C). When CEQ reason-
ably believes that a requester, or a
group of requesters, has submitted a
request constituting a single request
that would otherwise satisfy the un-
usual circumstances specified under
this section, CEQ may aggregate those
requests for purposes of this paragraph.
Multiple requests involving unrelated
matters will not be aggregated.

(c) The term ‘“unusual
cumstances’ means:

(1) The need to search for and collect
the requested records from establish-
ments that are separate from the office
processing the request;

(2) The need to search for, collect,
and appropriately examine a volumi-
nous amount of separate and distinct
records which are demanded in a single
request; or

(3) The need for consultation, which
will be conducted with all practicable
speed, with another agency having a
substantial interest in the determina-
tion of the request or among two or
more components of the agency having
substantial subject-matter interest
therein.

cir-

AVAILABILITY OF INFORMATION
§1515.10 Obtaining available informa-
tion.

(a) When a request for information
has been granted in whole or in part,
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CEQ will notify the requester in writ-
ing, inform the requester in the notice
of any fee charged under §1515.11 and
will disclose records to the requester
promptly on payment of any applicable
fees. The requested material may be
made available on CEQ’s Online FOIA
Center, hitp://www.whitehouse.gov/ad-
ministration/eop/ceq/foia, and also in the
form or format requested if the record
is readily reproducible in that form or
format with reasonable effort. When a
form or format of the response is not
requested, CEQ will respond in the
form or format in which the document
is most accessible to CEQ. ‘‘Readily re-
producible” means, with respect to
electronic format, that the requested
record or records can be downloaded or
transferred intact to a computer disk
or other electronic medium using
equipment currently in use by CEQ.

(b) Records disclosed in part will be
marked or annotated to show informa-
tion deleted, unless doing so would
harm an interest protected by an appli-
cable exemption. The location of the
information deleted will also be indi-
cated in the record, if technically fea-
sible.

(c) The legislative history of the es-
tablishment of CEQ states that the
Congress intended CEQ to be a con-
fidential advisor to the President on
matters of environmental policy.
Therefore, members of the public
should be aware that communications
between CEQ and the President (in-
cluding communications between their
staff) may be confidential; they will
usually fall, at a minimum, within Ex-
emption 5 of the Act. The Freedom of
Information Officer shall review each
request to determine whether the
record is exclusively factual or may
have factual portions which may be
reasonably segregated and made avail-
able to the requester. Furthermore, on
the recommendation of the CEQ FOIA
Officer or Appeals Officer, CEQ will
consider the release of an entire record,
even if it comes within an exemption
or contains policy advice, if its disclo-
sure would not impair Executive pol-
icymaking processes or CEQ’s partici-
pation in decisionmaking.

40 CFR Ch. V (7-1-11 Edition)

CoSTs

§1515.11 Definitions.

For purposes of these regulations:

Commercial use request means a re-
quest from or on behalf of a person who
seeks information for a use or purpose
that furthers the requester’s or other
person’s commercial, trade, or profit
interests.

Direct costs means those costs in-
curred in searching for and duplicating
(and, in the case of commercial use re-
quests, reviewing) documents to re-
spond to a FOIA request. Direct costs
include, for example, salaries of em-
ployees who perform the work and
costs of conducting large-scale com-
puter searches.

Duplicate means to copy records to be
released to the FOIA requester. Copies
can take the form of paper, audio-vis-
ual materials, or electronic records,
among others.

Educational institution means a school
that operates a program of scholarly
research.

Non-commercial scientific institution
means an institution that is not oper-
ated on a commercial basis and that
operates solely for the purpose of con-
ducting scientific research the results
of which are not intended to promote
any particular product or industry.

Representative of the news media
means any person or entity that gath-
ers information of potential interest to
a segment of the public, uses its edi-
torial skills to turn the raw materials
into a distinct work, and distributes
that work to an audience.

Review means to examine a record to
determine whether any portion of the
record may be withheld and to process
a record for disclosure, including by re-
dacting it.

Search means to look for and retrieve
records covered by a FOIA request, in-
cluding by looking page-by-page or
line-by-line to identify responsive ma-
terial within individual records.

§1515.12 Fees in general.

CEQ shall charge fees that recoup the
full allowable direct costs it incurs in
responding to FOIA requests. CEQ may
assess charges for time spent searching
for records even if CEQ fails to locate
the records or if the records are located
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and determined to be exempt from dis-
closure. In general, CEQ shall apply the
following fee schedule, subject to
§§1515.13 through 1515.15:

(a) Manual searches. Time devoted to
manual searches shall be charged on
the basis of the salary of the em-
ployee(s) conducting the search (basic
hourly rate(s) of pay for the em-
ployee(s), plus 16 percent).

(b) Electronic searches. Fees shall re-
flect the direct cost of conducting the
search. This will include the cost of op-
erating the central processing unit for
that portion of operating time that is
directly attributable to searching for
and printing records responsive to the
FOIA request and operator/programmer
salary attributable to the search.

(c) Record reviews. Time devoted to
reviewing records shall be charged on
the same basis as under paragraph (a)
of this section, but shall only be appli-
cable to the review of records located
in response to commercial use re-
quests.

(d) Duplication. Fees for copying
paper records or for printing electronic
records shall be assessed at a rate of
$.15 per page. For other types of copies
such as disks or audio visual tapes,
CEQ shall charge the direct cost of pro-
ducing the document(s). If total costs
are expected to exceed $25, the FOIA
Officer shall provide the requester with
an estimate in writing and, in return,
obtain from the requester a commit-
ment to pay the estimated fee. This
does not apply if the requester has in-
dicated in advance a willingness to pay
fees as high as those anticipated. If a
requester wishes to limit costs, the
FOIA Officer shall provide the re-
quester an opportunity to reformulate
the request in order to reduce costs. If
the requester reformulates a request, it
shall be considered a new request and
the 20-day period described in §1515.6(a)
shall be deemed to begin when the
FOIA Officer receives the request.

(e)(1) Advance payments required. The
FOIA Officer may require a requester
to make an advance deposit of up to
the amount of the entire anticipated
fee before the FOIA Officer begins to
process the request if:

(i) The FOIA Officer estimates that
the fee will exceed $250; or

§1515.14

(ii) The requester has previously
failed to pay a fee in a timely fashion.

(2) When the FOIA Officer requires a
requester to make an advance pay-
ment, the 20-day period described in
§1515.6(a) shall begin when the FOIA
Officer receives the payment.

(f) No assessment of fee. CEQ shall not
charge a fee to any requester if:

(1) The cost of collecting the fee
would be equal to or greater than the
fee itself; or

(2) After the effective date of these
regulations CEQ fails to comply with a
time limit under the Freedom of Infor-
mation Act for responding to the re-
quest for records where no unusual or
exceptional circumstances apply.

§1515.13 Fees for categories of re-
questers.

CEQ shall assess fees for certain cat-
egories of requesters as follows:

(a) Commercial use requesters. In re-
sponding to commercial use requests,
CEQ shall assess fees that recover the
full direct costs of searching for, re-
viewing, and duplicating records.

(b) Educational and mnon-commercial
scientific institutions. CEQ shall provide
records to requesters in this category
for the cost of duplication alone, ex-
cluding charges for the first 100 pages.
To qualify for inclusion in this fee cat-
egory, a requester must show that the
request is authorized by and is made
under the auspices of a qualifying in-
stitution and that the records are
sought to further scholarly research,
not an individual goal.

(c) Representatives of the news media.
CEQ shall provide records to requesters
in this category for the cost of duplica-
tion alone, excluding charges for the
first 100 pages.

(d) All other requesters. CEQ shall
charge requesters who do not fall with-
in paragraphs (a) through (c) of this
section fees that recover the full direct
cost of searching for and duplicating
records, excluding charges for the first
100 pages of reproduction and the first
two hours of search time.

§1515.14 Other charges.

CEQ may apply other charges, in-
cluding the following:
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(a) Special charges. CEQ shall recover
the full cost of providing special serv-
ices, such as sending records by express
mail, to the extent that CEQ elects to
provide them in that manner.

(b) Interest charges. CEQ may begin
assessing interest charges on an unpaid
bill starting on the 31st day following
the day on which the FOIA Officer sent
the billing. Interest shall be charged at
the rate prescribed in 31 U.S.C. 3717 and
will accrue from the date of billing.

(c) Aggregating requests. When the
FOIA Officer reasonably believes that a
requester or a group of requesters act-
ing in concert is attempting to divide a
request into a series of requests for the
purpose of avoiding fees, the FOIA Offi-
cer shall aggregate those requests and
charge accordingly.

§1515.15 Payment and waiver.

(a) Remittances. Payment shall be
made in the form of check or money
order made payable to the Treasury of
the United States. At the time the
FOIA Officer notifies a requester of the
applicable fees, the Officer shall inform
the requester of where to send the pay-
ment.

(b) Waiver of fees. CEQ may waive all
or part of any fee provided for in
§§1515.12 and 1515.13 when the FOIA Of-
ficer deems that disclosure of the infor-
mation is in the general public’s inter-
est because it is likely to contribute
significantly to public understanding
of the operations or activities of the
government and is not primarily in the
commercial interest of the requester.
In determining whether a fee should be
waived, the FOIA Officer may consider
whether:

(1) The subject matter specifically
concerns identifiable operations or ac-
tivities of the government;

(2) The information is already in the
public domain;

(3) Disclosure of the information
would contribute to the understanding
of the public-at-large as opposed to a
narrow segment of the population;

(4) Disclosure of the information
would  significantly enhance the
public’s understanding of the subject
matter;

(5) Disclosure of the information
would further a commercial interest of
the requester; and
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(6) The public’s interest is greater
than any commercial interest of the re-
quester.

§1515.16 Other rights and services.

Nothing in this subpart will be con-
strued to entitle any person, as of
right, to any service or to the disclo-
sure of any record to which such person
is not entitled under the FOIA.

§1515.17-1515.19 [Reserved]

PART 1516—PRIVACY ACT
IMPLEMENTATION

Sec.

1516.1 Purpose and scope.

1516.2 Definitions.

15616.3 Procedures for requests pertaining to
individual records in a record system.
15616.4 Times, places, and requirements for
the identification of the individual mak-

ing a request.

15616.5 Disclosure of requested information
to the individual.

1516.6 Request for correction or amendment
to the record.

1516.7 Agency review of request for correc-
tion or amendment of the record.

1516.8 Appeal of an initial adverse agency
determination on correction or amend-
ment of the record.

15616.9 Disclosure of a record to a person
other than the individual to whom the
record pertains.

1516.10 Fees.

AUTHORITY: 5 U.S.C. 552a; Pub. L. 93-579.

SOURCE: 42 FR 32537, June 27, 1977, unless
otherwise noted.

§1516.1 Purpose and scope.

The purposes of these regulations are
to:

(a) Establish a procedure by which an
individual can determine if the Council
on Environmental Quality (hereafter
known as the Council) maintains a sys-
tem of records which includes a record
pertaining to the individual; and

(b) Establish a procedure by which an
individual can gain access to a record
pertaining to him or her for the pur-
pose of review, amendment and/or cor-
rection.

§1516.2 Definitions.

For the purpose of these regulations:
(a) The term individual means a cit-
izen of the United States or an alien
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lawfully admitted for permanent resi-
dence;

(b) The term maintain means main-
tain, collect, use or disseminate;

(c) The term record means any item
or collection or grouping of informa-
tion about an individual that is main-
tained by the Council (including, but
not limited to, his or her employment
history, payroll information, and fi-
nancial transactions), and that con-
tains his or her name, or an identifying
number, symbol, or other identifying
particular assigned to the individual
such as a social security number;

(d) The term system of records means
a group of any records under the con-
trol of the Council from which informa-
tion is retrieved by the name of the in-
dividual or by some identifying num-
ber, symbol, or other identifying par-
ticular assigned to the individual; and

(e) The term routine use means with
respect to the disclosure of a record,
the use of such record for a purpose
which is compatible with the purpose
for which it was collected.

§1516.3 Procedures for requests per-
taining to individual records in a
record system.

An individual shall submit a written
request to the Administrative Officer
of the Council to determine if a system
of records named by the individual con-
tains a record pertaining to the indi-
vidual. The individual shall submit a
written request to the Administrative
Officer of the Council which states the
individual’s desire to review his or her
record. The Administrative Officer of
the Council is available to answer ques-
tions regarding these regulations and
to provide assistance in locating
records in the Council’s system of
records.

[42 FR 32537, June 27, 1977; 42 FR 35960, July
13, 1977]

§1516.4 Times, places, and require-
ments for the identification of the
individual making a request.

An individual making a request to
the Administrative Officer of the Coun-
cil pursuant to §1516.3 shall present the
request at the Council’s office, 722
Jackson Place NW., Washington, DC
20006, on any business day between the
hours of 9 a.m. and 5 p.m. and should be

§1516.7

prepared to identify himself by signa-
ture. Requests will also be accepted in
writing if mailed to the Council’s of-
fices and signed by the requester.

§1516.5 Disclosure of requested infor-
mation to the individual.

Upon verification of identity, the
Council shall disclose to the individual
the information contained in the
record which pertains to that indi-
vidual.

(a) The individual may be accom-
panied for this purpose by a person of
his choosing.

(b) Upon request of the individual to
whom the record pertains, all informa-
tion in the accounting of disclosures
will be made available.

[42 FR 35960, July 13, 1977]

§1516.6 Request for correction or
amendment to the record.

The individual may submit a request
to the Administrative Officer of the
Council which states the individual’s
desire to correct or to amend his or her
record. This request must be made in
accordance with the procedures of
§1516.4 and shall describe in detail the
change which is requested.

[42 FR 32537, June 27, 1977. Redesignated at 42
FR 35960, July 13, 1977]

§1516.7 Agency review of request for
correction or amendment of the
record.

Within ten working days of the re-
ceipt of a request to correct or to
amend a record, the Administrative Of-
ficer of the Council will acknowledge
in writing such receipt and promptly
either:

(a) Make any correction or amend-
ment of any portion thereof which the
individual believes is not accurate, rel-
evant, timely, or complete; or

(b) Inform the individual of his or her
refusal to correct or amend the record
in accordance with the request, the
reason for the refusal, and the proce-
dure established by the Council for the
individual to request a review of that
refusal.
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§1516.8 Appeal of an initial adverse
agency determination on correction
or amendment of the record.

An individual may appeal refusal by
the Administrative Officer of the Coun-
cil to correct or to amend his or her
record by submitting a request for a re-
view of such refusal to the General
Counsel, Council on Environmental
Quality, 722 Jackson Place NW., Wash-
ington, DC 20006. The General Counsel
shall, not later than thirty working
days from the date on which the indi-
vidual requests such a review, complete
such review and make a final deter-
mination unless, for good cause shown,
the General Counsel extends such thir-
ty day period. If, after his or her re-
view, the General Counsel also refuses
to correct or to amend the record in ac-
cordance with the request, the indi-
vidual may file with the Council a con-
cise statement setting forth the rea-
sons for his or her disagreement with
the General Counsel’s decision and may
seek judicial relief under 5 TU.S.C.
5562a(g)(1)(A).

§1516.9 Disclosure of a record to a
person other than the individual to
whom the record pertains.

The Council will not disclose a record
to any individual other than to the in-
dividual to whom the record pertains
without receiving the prior written
consent of the individual to whom the
record pertains, unless the disclosure
either has been listed as a ‘‘routine
use” in the Council’s notices of its sys-
tems of records or falls within the spe-
cial conditions of disclosure set forth
in section 3 of the Privacy Act of 1974.

§1516.10 Fees.

If an individual requests copies of his
or her record, he or she shall be
charged ten cents per page, excluding
the cost of any search for the record, in
advance of receipt of the pages.

PART 1517—PUBLIC MEETING PRO-
CEDURES OF THE COUNCIL ON
ENVIRONMENTAL QUALITY

Sec.

1517.1
1517.2
1517.3
1517.4

Policy and scope.
Definitions.

Open meeting requirement.
Exceptions.
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15617.5 Procedure for closing meetings.
15617.6 Notice of meetings.
1517.7 Records of closed meetings.

AUTHORITY: 5 U.S.C. 552b(g); Pub. L. 94-409.

SOURCE: 42 FR 20818, Apr. 22, 1977, unless
otherwise noted.

§1517.1 Policy and scope.

Consistent with the policy that the
public is entitled to the fullest infor-
mation regarding the decisionmaking
processes of the Federal Government,
it is the purpose of this part to open
the meetings of the Council on Envi-
ronmental Quality to public observa-
tion while protecting the rights of indi-
viduals and the ability of the Council
to carry out its primary responsibility
of providing advice to the President.
Actions taken by the Chairman acting
as Director of the Office of Environ-
mental Quality and Council actions in-
volving advice to the President when
such advice is not formulated colle-
gially during a meeting are outside the
scope of this part. In addition to con-
ducting the meetings required by this
part, it is the Council’s policy to con-
duct, open to public observation, peri-
odic meetings involving Council discus-
sions of Council business, including
where appropriate, matters outside the
scope of this part. This part does not
affect the procedures set forth in part
15615 pursuant to which records of the
Council are made available to the pub-
lic for inspection and copying, except
that the exemptions set forth in
§1517.4(a) shall govern in the case of
any request made to copy or inspect
the transcripts, recording or minutes
described in §1517.7.

[47 FR 62717, Feb. 11, 1982]

§1517.2 Definitions.

For the purpose of this part:

(a) The term Council shall mean the
Council on Environmental Quality es-
tablished under title II of the National
Environmental Policy Act of 1969 (42
U.S.C. 4321 through 4347).

(b) The term meeting means the delib-
erations of at least two Council mem-
bers where such deliberations deter-
mine or result in the joint conduct or
disposition of official collegial Council
business, but does not include delibera-
tions to take actions to open or close a
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meeting under §§1517.4 and 1517.5 or to
release or withhold information under
§§1517.4 and 1517.7. ““Meeting’’ shall not
be construed to prevent Council mem-
bers from considering individually
Council business that is circulated to
them sequentially in writing.

(¢c) Director means the Chairman of
the Council on Environmental Quality
acting as the head of the Office of Envi-
ronmental Quality pursuant to the En-
vironmental Quality Improvement Act
of 1970, Pub. L. 91-224, 42 U.S.C. 4371
through 4374.

[44 FR 34946, June 18, 1979, as amended at 47
FR 6277, Feb. 11, 1982]

§1517.3 Open meeting requirement.

(a) Every portion of every meeting of
the Council is open to public observa-
tion subject to the exemptions pro-
vided in §1517.4. Members of the Coun-
cil may not jointly conduct or dispose
of the business of the Council other
than in accordance with this part.

(b) The Council will conduct open to
public observation periodic meetings
involving Council discussions of Coun-
cil business including where appro-
priate matters outside the scope of this
part. Such meetings will be noticed
pursuant to §1517.6.

(c) Members of the public may attend
open meetings of the Council for the
sole purpose of observation and may
not participate in or photograph any
meeting without prior permission of
the Council. Members of the public who
desire to participate in or photograph
an open meeting of the Council may re-
quest permission to do so from the
General Counsel of the Council before
such meeting. Members of the public
may record open meetings of the Coun-
cil by means of any mechanical or elec-
tronic device unless the Council deter-
mines such recording would disrupt the
orderly conduct of such meeting.

[44 FR 34946, June 18, 1979, as amended at 47
FR 6277, Feb. 11, 1982]

§1517.4 Exceptions.

(a) A meeting or portion thereof may
be closed to public observation, and in-
formation pertaining to such meeting
or portion thereof may be withheld
from the public, if the Council deter-
mines that such meeting or portion

§1517.4

thereof or disclosure of such informa-
tion is likely to:

(1) Disclose matters that are (i) spe-
cifically authorized under criteria es-
tablished by an Executive order to be
kept secret in the interest of national
defense or foreign policy and (ii) in fact
properly classified pursuant to that Ex-
ecutive order;

(2) Relate solely to the internal per-
sonnel rules and practices of the Coun-
cil;

(3) Disclose matters specifically ex-
empted from disclosure by statute
(other than the Freedom of Informa-
tion Act, 5 U.S.C. 552), provided that
the statute: (i) Requires that the mat-
ters be withheld from the public in
such a manner as to leave no discretion
on the issue, or (ii) establishes par-
ticular criteria for withholding or re-
fers to particular types of matters to
be withheld;

(4) Disclose the trade secrets and
commercial or financial information
obtained from a person and privileged
or confidential;

(5) Involve accusing any person of a
crime, or formally censuring any per-
son;

(6) Disclose information of a personal
nature if disclosure would constitute a
clearly unwarranted invasion of per-
sonal privacy;

(7) Disclose investigatory records
compiled for law enforcement purposes,
or information which if written would
be contained in such records, but only
to the extent that the production of
those records or information would:

(i) Interfere with enforcement pro-
ceedings,

(ii) Deprive a person of a right to a
fair trial or an impartial adjudication,

(iii) Constitute an unwarranted inva-
sion of personal privacy,

(iv) Disclose the identity of a con-
fidential source and, in the case of a
record compiled by a criminal law en-
forcement authority in the course of a
criminal investigation, or by an agency
conducting a lawful national security
intelligence investigation, confidential
information furnished only by the con-
fidential source,

(v) Disclose investigative techniques
and procedures, or,

(vi) Endanger the life or physical
safety of law enforcement personnel;
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(8) Disclose information contained in
or related to examination, operating,
or condition reports prepared by, on be-
half of, or for the use of an agency re-
sponsible for the regulation or super-
vision of financial institutions;

(9) Disclose information the pre-
mature disclosure of which would be
likely to significantly frustrate imple-
mentation of a proposed action of the
Council. This exception shall not apply
in any instance where the Council has
already disclosed to the public the con-
tent or nature of the proposed action,
or where the Council is required by law
to make such disclosure on its own ini-
tiative prior to taking final action on
the proposal; or

(10) Specifically concern the issuance
of a subpoena by the Council, or the
participation of the Council in a civil
action or proceeding, an action in a
foreign court or international tribunal,
or an arbitration, or the initiation,
conduct, or disposition by the Council
of a particular case of formal adjudica-
tion pursuant to the procedures in 5
U.S.C. 554 or otherwise involving a de-
termination on the record after oppor-
tunity for a hearing.

(b) Before a meeting is closed to pub-
lic observation the Council shall deter-
mine whether or not the public interest
requires that the meeting be open. The
Council may open a meeting to public
observation which could be closed
under paragraph (a) of this section, if
the Council finds it to be in the public
interest to do so.

§ 1517.5 Procedure for closing meet-
ings.

(a) A majority of the entire member-
ship of the Council may vote to close
to public observation a meeting or a
portion or portions thereof, or to with-
hold information pertaining to such
meeting. A separate vote of the mem-
bers of the Council shall be taken with
respect to each meeting of the Council,
a portion or portions of which are pro-
posed to be closed to the observation of
the public or with respect to any infor-
mation concerning such meetings or
portion thereof. A single vote may be
taken with respect to a series of meet-
ings, a portion or portions of which are
proposed to be closed to the public, or
with respect to information concerning
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such series of meetings, so long as each
meeting in such series involves the
same particular matters and is sched-
uled to be held no more than thirty
days after the initial meeting in such
series. The vote of each member of the
Council participating in a vote shall be
recorded and no proxies shall be al-
lowed.

(b) Whenever any person whose inter-
est may be directly affected by a por-
tion of a meeting requests that the
Council close that portion to public ob-
servation for any of the reasons re-
ferred to in §1517.4(a) the Council, upon
request of any of the members of the
Council, shall decide by recorded vote
whether to close that portion of the
meeting.

(c) For every meeting or portion
thereof closed under this part, the Gen-
eral Counsel of the Council before such
meeting is closed shall publicly certify
that, in his or her opinion, the meeting
may properly be closed to the public
stating each relevant exemptive provi-
sion. The Council shall retain a copy of
the General Counsel’s certification, to-
gether with a statement from the pre-
siding officer of the meeting setting
forth the time and place of the meeting
and listing the persons present.

(d) Within one day of any vote taken
on a proposal to close a meeting, the
Council shall make publicly available a
record reflecting the vote of each mem-
ber on the question. In addition, within
one day of any vote which closes a por-
tion or portions of a meeting to the
public, the Council shall make publicly
available a full written explanation of
its closure action together with a list
naming all persons expected to attend
and identifying their affiliation, unless
such disclosure would reveal the infor-
mation that the meeting itself was
closed to protect.

(e) Following any announcement that
the Council intends to close a meeting
or portion thereof, any person may
make a request that the meeting or
portion thereof be opened. Such re-
quest shall be made of the Chairman of
the Council who shall ensure that the
request is circulated to all members of
the Council on the same business day
on which it is received. The request
shall set forth the reasons why the re-
questor believes the meeting should be
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open. The Council upon the request of
any member or its General Counsel,
shall vote on the request.

§1517.6

(a) Except as otherwise provided in
this section, the Council shall make a
public announcement at least one week
before a meeting, to include the fol-
lowing:

(1) Time, place, and subject matter of
the meeting;

(2) Whether the meeting is to be open
or closed; and

(3) Name and telephone number of
the official who will respond to re-
quests for information about the meet-
ing.

(b) A majority of the members of the
Council may determine by recorded
vote that the business of the Council
requires a meeting to be called with
less than one week’s notice. At the ear-
liest practicable time, the Council
shall publicly announce the time, place
and subject matter of the meeting, and
whether or not it is to be open or
closed to the public.

(c) If announcement of the subject
matter of a closed meeting would re-
veal the information that the meeting
itself was closed to protect, the subject
matter shall not be announced.

(d) Following the public announce-
ment required by paragraph (a) or (b)
of this section:

(1) A majority of the members of the
Council may change the time or place
of a meeting. At the earliest prac-
ticable time, the Council shall publicly
announce the change.

(2) A majority of the entire member-
ship of the Council may change the
subject matter of a meeting, or the de-
termination to open or close a meeting
to the public, if it determines by a re-
corded vote that the change is required
by the business of the Council and that
no earlier announcement of the change
was possible. At the earliest prac-
ticable time, the Council shall publicly
announce the change, and the vote of
each member upon the change.

(e) Individuals or organizations hav-
ing a special interest in activities of
the Council may request the Council to
place them on a mailing list for receipt
of information available under this sec-
tion.

Notice of meetings.

§1517.7

(f) Following public announcement of
a meeting, the time or place of a meet-
ing may be changed only if the change
is announced publicly at the earliest
practicable time. The subject matter of
a meeting or the determination to open
or close a meeting may be changed fol-
lowing public announcement of a meet-
ing only if both of the following condi-
tions are met:

(1) There must be a recorded vote of
a majority of the Council that the busi-
ness of the Council requires the change
and that no earlier announcement of
such change was possible; and

(2) There must be a public announce-
ment of the change and of the indi-
vidual Council members’ votes at the
earliest practicable time.

(g) Immediately following each pub-
lic announcement required by this sec-
tion, the following information, as ap-
plicable, shall be submitted for publi-
cation in the FEDERAL REGISTER.

(1) Notice of the time, place, and sub-
ject matter of a meeting;

(2) Whether the meeting is open or
closed;

(3) Any change in one of the pre-
ceding; and

(4) The name and telephone number
of the official who will respond to re-
quests for information about the meet-
ing.

§1517.7 Records of closed meetings.

(a) A record of each meeting or por-
tion thereof which is closed to the pub-
lic shall be made and retained for two
years or for one year after the conclu-
sion of any Council proceeding in-
volved in the meeting whichever occurs
later. The record of any portion of a
meeting closed to the public shall be a
verbatim transcript or electronic re-
cording. In lieu of a transcript or re-
cording, a comprehensive set of min-
utes may be produced if the closure de-
cision was made pursuant to §1517.4(a)
(8) or (10).

(b) If minutes are produced, such
minutes shall fully and clearly describe
all matters discussed, provide a full
and accurate summary of any actions
taken and the reasons expressed there-
for, and include a description of each of
the views expressed on any item. The
minutes shall also reflect the vote of
each member of the Council on any roll

877



Pt. 1518

call vote taken during the proceedings
and identify all documents produced at
the meeting.

(c) The following documents shall be
retained by the Council as part of the
transcript, recording, or minutes of the
meeting:

(1) Certification by the General Coun-
sel that the meeting may properly be
closed; and

(2) Statement from the presiding offi-
cer of the meeting setting forth the
date, time, and place of the meeting
and listing the persons present.

(d) The Council shall make promptly
available to the public at its offices at
722 Jackson Place, NW., Washington,
DC the transcript, electronic recording,
or minutes maintained as a record of a
closed meeting, except for such infor-
mation as may be withheld under one
of the provisions of §1517.5. Copies of
such transcript, minutes, or tran-
scription of an electronic recording,
disclosing the identity of each speaker,
shall be furnished to any person at the
actual cost of duplication or tran-
scription.

(e) [Reserved]

(f) Requests to review or obtain cop-
ies of records other than transcripts,
electronic recordings or minutes of a
meeting will be processed under the
Freedom of Information Act (6 U.S.C.
562) or, where applicable, the Privacy
Act of 1974. (6 U.S.C. 552a). Nothing in
these regulations authorizes the Coun-
cil to withhold from any individual any
record, including the transcripts or
electronic recordings described in
§1517.8, to which the individual may
have access under the Privacy Act of
1974 (5 U.S.C. 552a).

PART 1518—OFFICE OF ENVIRON-
MENTAL QUALITY MANAGEMENT
FUND
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otherwise noted.
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§1518.1 Purpose.

The purpose of the OEQ Management
Fund is to finance:

(a) Study contracts that are jointly
sponsored by OEQ and one or more
other Federal agency; and

(b) Federal interagency environ-
mental projects (including task forces)
in which OEQ participates. See 42
U.S.C. 4375(a).

§1518.2 Definitions.

(a) Advance Payment: Amount of
money prepaid pursuant to statutory
authorization in contemplation of the
later receipt of goods, services, or
other assets.

(b) Director: The Director of the Of-
fice of Environmental Quality. The En-
vironmental Quality Improvement Act
specifies that the Chairman of the
Council on Environmental quality
shall serve as the Director of OEQ. 42
U.S.C. 4372(a).

(c) OEQ Management Fund (‘“‘Fund’):
The Management Fund for the Office of
Environmental Quality.

(d) Interagency Agreement: A docu-
ment jointly executed by OEQ and an-
other agency or agencies, which sets
forth the details of a joint study or
project and the funding arrangements
for such a study or project.

(e) Project Officer: The Council on En-
vironmental Quality staff member
charged with day-to-day supervision of
an OEQ Management Fund study or
project.

(f) Source: The agency or account
from which funds are contributed into
the Fund.

§1518.3 Policy.

(a) All studies and projects financed
through the OEQ Management Fund
shall be consistent with the purposes
and goals of the National Environ-
mental Policy Act and/or the Environ-
mental Quality Improvement Act.

(b) Agency funds accepted by the Di-
rector for transfer into the OEQ Man-
agement Fund shall specify the pur-
poses permissible under the source ap-
propriation and any restrictions relat-
ing thereto.

(c) The Director may authorize ex-
penditures to support OEQ Manage-
ment Fund studies and projects, in-
cluding:
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(1) Leasing office space and providing
utilities;

(2) Leasing or purchasing equipment;

(3) Funding travel;

(4) Contracting for goods and serv-
ices; and

(5) Funding consultants and per-
sonnel costs for task force employees.

(d) In carrying out the purposes of
the OEQ Management Fund, the Direc-
tor is authorized to contract with pub-
lic or private agencies, institutions, or-
ganizations and individuals, by nego-
tiation, without regard to 31 U.S.C.
3324(a) and (b) 41 U.S.C. 5, and 42 U.S.C.
4372(e). All such contracting activities
shall be accomplished through the Of-
fice of Administration, Executive Of-
fice of the President. The Director
may, by interagency agreement with
another federal agency or agencies and
with the concurrence of the Office of
Administration’s Financial Manage-
ment Division, obtain specific adminis-
trative services (including contracting
activities) in support of OEQ Manage-
ment Fund studies or projects.

(e) Task forces and projects funded
by the OEQ Management Fund are per-
mitted to make expenditures for all
project and study activities, except for
compensation or benefits for full-time
OEQ employees or to reimburse OEQ or
CEQ for ordinarily appropriated ex-
penses, such as salaries, benefits, rent,
telephone and supplies.

§1518.4 Procedures.

(a) Charters: (1) A charter must be
prepared for each project or study to be
financed and supported by the OEQ
Management Fund.

(2) The charter must clearly state the
relation of the study or project to the
goals and purposes of the Office of En-
vironmental Quality and the National
Environmental Policy Act; describe the
study or project; identify the partici-
pating agency or agencies; provide the
names, titles and phone numbers of the
Project Officer and administrative con-
tact.

(3) Charters may be amended by pre-
paring a formal amendment, which sets
forth the new language to be incor-
porated in the existing charter.

(4) The Director shall approve all
Management Fund charters and
amendments in writing.

§1518.4

(5) Copies of each charter and charter
amendment approved by the Director
shall be provided to the Contracts
Branch and the Financial Management
Division of the Office of Administra-
tion, Executive Office of the President.

(b) Finances and accounting: (1) An-
nual budget estimates shall be pre-
pared for the OEQ Management Fund.

(2) An operating budget for each
project or study shall be submitted to
the Financial Management Division of
the Office of Administration, Executive
Office of the President.

(3) All contributions from other agen-
cies to the OEQ Management Fund for
a joint study or project shall be accom-
plished by interagency agreements,
which shall provide for full payment of
funds on an advance basis. 42 U.S.C.
4375(a).

(4) All contributions by the Office of
Environmental Quality or the Council
on Environmental Quality to the OEQ
Management Fund for a joint study or
project shall be accomplished by a let-
ter of transmittal which specifies the
particular study or project to be fund-
ed. A copy of this transmittal letter
shall be provided to the Financial Man-
agement Division of the Office of Ad-
ministration, Executive Office of the
President.

(5) The OEQ Management Fund is a
no-year appropriations account, which
can accept one-year or multiple-year
funds, and is available until the objec-
tives for which the authority was made
available are attained. Funds trans-
ferred into the Management Fund are
individually accounted for and expire
under the terms of their appropriation.

(6) Any agency, including the Office
of Environmental Quality and the
Council on Environmental Quality,
may provide technical expertise, phys-
ical resources, facilities, equipment, or
other assets; perform support or ad-
ministrative services; or assign
detailees or agency representatives to
an OEQ Management Fund project or
study. These contributions may be in
addition to funding.

(7) Subaccounts shall be established
within OEQ Management Fund for each
project or study. All expenditures for a
particular project or study must be
matched with the source contribution
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and approved by the Director or the
Project Officer.

(8) The Director may transfer Man-
agement Fund resources for any study
or project to other federal accounts or
other OEQ subaccounts provided that
the transfer:

(i) Is approved in writing by the
source agency that provided the por-
tion of the funds being transferred;

(ii) Promotes the statutory mission
of OEQ; and

(iii) Is justified by the Director as
being in the best interests of the gov-
ernment.
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(9) Financial transactions shall be
classified under each Management
Funds subaccount in sufficient detail
to satisfy management planning, con-
trol requirements and financial audit
requirements.

(10) All fund expenditures must com-
port with the purposes of the Manage-
ment Fund and follow CEQ approval
procedures. Any fund expenditures pur-
suant to interagency agreement for the
provision of administrative services
shall comport with the CEQ approval
procedures specified in the interagency
agreement.
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